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C
olorado’s General Assembly passed 

the Construction Defect Action 

Reform Act (CDARA), CRS §§ 13-

20-801 et seq., in 2001. The Act1 

evolved as the legislature amended CDARA 

and enacted other laws affecting CDARA’s 

scope and application in 2003, 2007, 2010, 

and 2017. The amendments limited builders’ 

construction defect (CD) liability, clarified and 

codified homeowners’ rights and protections, 

and addressed insurance coverage for the benefit 

of both builders and homeowners.2 Legislators 

propose amendments to the Act nearly every 

year, typically premised on assumptions that 

proposed amendments will (1) encourage 

needed residential housing development by 

increasing the availability, and reducing the 

cost, of builders’ liability insurance, usually by 

limiting builders’ construction defect liability 

exposure; or (2) protect rights and remedies for 

homeowners affected by defective construction.3

This article broadly describes the Act’s 

purpose, approach, and evolution.4 It examines 

assumptions supporting the Act’s framework 

and assesses how well the Act achieves its goals. 

It also considers how other factors influencing 

housing development trends may affect this 

analysis.

The Act’s History, 
Purpose, and Approach
The Act, initially comprised of only CDARA 

I, arose in 2001 from the joint drafting and 

negotiating efforts of four lawyers, two repre-

senting homebuilding industry interests and two 

representing homeowner interests. It sought to 

limit CD actions while also preserving property 

owners’ “adequate rights and remedies.”5 It was 

narrowly tailored to address specific claims by 

building industry advocates that CD actions 

had caused an insurance crisis that deterred 

affordable housing development.6 While the 

Act constrained homeowners’ claims, it did 

not incentivize quality construction, attempt 

to prevent CDs, or limit builders’ defenses.7

Both before and throughout the nearly 

quarter century since the Act’s passage, building 

industry advocates have sought expansive CD 

action reform, warning that allegedly frivolous 

CD actions prevent builders from obtaining 

adequate and reasonably priced insurance, 

which slows or prevents needed, and particu-

larly more-affordable,8 housing development.9 

Homeowner advocates have challenged the 

alleged causal connection between CD actions 

and housing development, asserting that limiting 

builders’ liability and homeowners’ rights 

encourages shoddy construction, and that 

homeowners need more, not fewer, protections 

to safeguard what is often their largest finan-

cial investment—their homes.10 Meanwhile, 

the legislature continues to grapple with the 

undeniable fact that Colorado lacks sufficient 

new housing to meet Coloradans’ current and 

anticipated needs.11 

The legislature repeatedly amended the Act 

to attempt to lower builders’ liability insurance 

rates and encourage more-affordable housing 

development without impairing homeowners’ 

rights and remedies by (1) encouraging early 

CD dispute resolution; (2) limiting wasteful or 

frivolous CD claims and homeowners’ recov-

erable damages; (3) preserving homeowners’ 

adequate rights, remedies, and damages; and 

(4) clarifying how builders’ insurance policies 

should be interpreted and applied to protect 

both builders and homeowners from unrea-

sonable insurance industry practices.12 The 

accompanying chart summarizes the laws that 

comprise the Act and their respective goals. 

The Act’s overall approach is described in more 

detail below.

Encouraging Early Dispute Resolution
To encourage early CD dispute resolution, 

the Act imposes on homeowners extensive 

This article examines the evolution of Colorado’s Construction Defect Action Reform 

Act and related legislation and their relationship to construction professionals’ 

liability insurance premiums and affordable housing development.
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pre-suit conditions (PSCs) that typically must be 

completed months before pursuing a CD action.13 

Generally, all homeowners must complete 

CDARA II’s Notice of Claim process (NCP) before 

filing suit; homeowner associations (HOAs) 

must typically satisfy the CD Action Approval 

Act’s (CDAAA’s) additional PSCs. 

PSCs for all homeowners. Since 2003, the Act 

has required homeowners to provide a written 

notice of claim (NOC) to builders at least 75 

days before pursuing a CD action.14 The NOC 

must describe the claim “in reasonable detail 

sufficient to determine the general nature of 

the defect, including a general description of 

the type and location of the construction that 

the claimant alleges to be defective and any 

damages claimed to have been caused by the 

defect.”15 The NCP provides builders with a right 

to inspect CDs and to offer to repair the CDs or 

settle the claim.16 The Act prohibits the pursuit 

of a CD action before the NCP is complete.17

PSCs in common interest communities. 
The Act imposes additional PSCs on HOAs.18 

Since 2001, the Act has required HOAs to provide 

notice to their owner members of the CD action’s 

nature, the relief sought, and the expenses and 

fees the board anticipates incurring by pursuing 

the action.19 In 2017, the Act was amended to 

significantly expand the required scope of HOAs’ 

disclosures to owners, mandate that HOAs hold 

a meeting to provide builders an opportunity to 

address owners regarding alleged defects and 

any repair proposals, and require that owners 

approve or disapprove a proposed CD action 

within a 90-day voting period.20

Limiting Claims
Reflecting the legislature’s intent to both limit 

CD actions and preserve homeowners’ adequate 

rights and remedies, the Act imposes significant 

restrictions on some but not all CD claims. Since 

2001, the Act has prohibited negligence claims 

based solely on a building code or industry 

standard violation, unless the violation results 

in a specifically enumerated harm.21 As of 2003, 

these harms are (1) actual damage to property; 

(2) actual loss of use of property; (3) wrongful 

death or bodily injury; or (4) a risk of death or 

bodily injury to occupants of residential real 

property, or a threat to their life, health, or safety.22 

These restrictions do not apply to non-negli-

gence claims, such as fraud, misrepresentation, 

and breach of contract or warranty, which are 

more limited in scope, arise from legal duties 

owed by fewer than all construction profes-

sionals to fewer than all homeowners, involve 

different damages measures and different 

degrees of culpability, and/or enforce import-

ant public policies protecting homeowners 

from overreaching by comparatively more 

knowledgeable and sophisticated builders.23 

Additionally, because homeowners may have a 

duty to disclose CDs to prospective purchasers 

and may either absorb the cost of repairing the 

CDs or discount the home’s sale price accord-

ingly,24 the Act limits, but does not eliminate, 

builders’ liability for such CDs.

Limiting Damages
Since 2003, the Act has generally limited home-

owners’ recovery to “actual damages,” which 

means: 

the fair market value of the real property 

without the alleged construction defect, the 

replacement cost of the real property, or the 

reasonable cost to repair the alleged con-

struction defect, whichever is less, together 

with relocation costs, and, with respect to 

residential property, other direct economic 

costs related to loss of use, if any, interest as 

provided by law, and such costs of suit and 

reasonable attorney fees as may be awardable 

pursuant to contract or applicable law.25

This limit constitutes a significant departure 

from long-standing common law recognizing 

the importance of protecting homeowners’ 

right to recover damages sufficient to repair 

their homes.26

Prejudgment interest. In 2008, the Colorado 

Supreme Court held that homeowners cannot 

recover prejudgment interest (PJI) on repair 

costs not previously incurred.27 Because ordinary 

homeowners and HOAs typically cannot afford 

to properly and permanently repair CDs before 

settlement or a final damages judgment,28 

the elimination of PJI in most CD actions has 

significantly reduced awards against builders 

since 2008.

Treble damages. In 1999, the Colorado 

Consumer Protection Act (CCPA) was amended 

to preclude treble damages awards except when 

a defendant’s bad faith conduct is proven by 

clear and convincing evidence.29 Since 2003, 

the Act has prohibited a treble damages award 

when a builder’s NCP offer is at least 85% of a 

homeowner’s damages award.30 The Act imposes 

a $250,000 cap on treble damages and attorney 

fees awarded under the CCPA.31

Time Limits for Asserting Claims
The CD statutes of limitations (SOL) and repose 

(SOR), CRS § 13-80-104, require that a home-

owner assert a CD claim (1) within two years after 

a homeowner discovers or reasonably should 

have discovered “the physical manifestations 

of a defect” that causes the injury; and (2) 

no later than six years after the real property 

improvement’s substantial completion.32 Before 

2010, some Colorado courts held that a claim 

accrues under the SOL when a homeowner 

discovers both damage caused by a CD and the 

CD’s cause.33 However, in 2010, the Colorado 

Supreme Court held that CD claims accrue 

when “the homeowner first discovers or should 

have discovered the defect,” even if the injury 

has not occurred and the cause is unknown.34

Before 2001, these limitations also applied 

to all builders’ “pass-through” claims, such 

as contribution and indemnity.35 As a result, 

builders would protectively sue numerous sub-

contractors to prevent the limitations periods on 

their claims from expiring before homeowners’ 

CD claims against builders were resolved.36 To 

discourage such “shotgun” litigation, in 2001, 

the Act extended the time limits that apply to 

builders’ pass-through claims to ensure they can 

assert such claims after homeowners’ claims 

are resolved.37

Barring Adhesive Waivers 
of Rights and Remedies
To address builders’ widespread practice of 

imposing broad waivers of, and limitations 

on, homeowner rights and remedies in new 

home purchase contracts and HOA governing 

documents,38 the legislature passed the Home-

owner Protection Act (HPA) in 2007. The HPA 

prohibits as void against public policy “any 

express waiver of, or limitation on, the legal 

rights, remedies, or damages” in CDARA or the 
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POPULAR NAME 
AND BILL NUMBER CODIFIED AT YEAR APPROACH

Construction Defect Action 
Reform Act I (CDARA I) 
HB 01-1166

	■ CRS §§ 13-20-801 to -804
	■ CRS § 13-80-104
	■ CRS § 38-33.3-303.5

2001 	■ Requires that negligence claim based on code 
violations result in enumerated harm

	■ Requires homeowner to provide initial defect 
list

	■ Requires HOA to disclose CD action-related 
information to homeowners

	■ Extends limitation periods on builders’ 
pass-through claims until 90 days following 
resolution of the underlying CD claim

Construction Defect Action 
Reform Act II (CDARA II)
HB 03-1161

	■ CRS § 13-20-802
	■ CRS § 13-20-802.5
	■ CRS § 13-20-803
	■ CRS § 13-20-803.5
	■ CRS § 13-20-804
	■ CRS § 13-20-805
	■ CRS § 13-20-806
	■ CRS § 13-20-807

2003 	■ Establishes Notice of Claim process requiring 
notice of defects to the construction 
professional and an opportunity to inspect and 
offer to repair or settle

	■ Further limits scope of negligence claims
	■ Limits recoverable damages, including treble 

damages under the Colorado Consumer 
Protection Act (CCPA)

Homeowner Protection Act
(HPA)
HB 07-1338

	■ CRS § 13-20-806(7)
	■ CRS § 13-20-807

2007 	■ Prohibits limitations on residential property 
owners’ rights and remedies under CDARA 
or the CCPA and on their right to pursue CD 
actions within statutory time limits

Construction Professional 
Liability Insurance Act 
(CPLIA)
HB 10-1394

	■ CRS § 10-4-110.4
	■ CRS § 13-20-808

2010 	■ Codifies and supplements long-standing 
insurance contract interpretation rules to 
eliminate uncertainty created by a 2009 
Colorado Court of Appeals case

	■ Requires insurers to defend a construction 
professional when an NOC describes a 
potentially covered claim

	■ Confirms that unintentional property damage 
caused by CDs is presumed an “accident” that 
may trigger coverage

	■ Limits the scope of certain types of “loss in 
progress” and “known loss” exclusions

CD Action Approval Act 
(CDAAA)
HB 17-1279

	■ CRS § 38-33.3-303.5 2017 Before pursuing a CD action, requires an HOA to:
	■ hold a meeting to provide construction 

professionals with an opportunity to address 
CD concerns;

	■ disclose potential risks and benefits of CD 
action to owners; and

	■ obtain owner approval to pursue claim.

COLORADO’S CONSTRUCTION DEFECT 
ACTION REFORM ACT AS OF 2024

General Goals: 
	■ Increase availability and reduce premiums of builders’ general liability insurance
	■ Encourage more-affordable housing development
	■ Limit frivolous or wasteful CD actions while preserving homeowners’ rights and remedies

Source: Chart compiled by Mel Roeder (updated Nov. 2024).
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CCPA and on homeowners’ “ability to enforce 

such legal rights, remedies, or damages” during 

the applicable SOL or SOR periods.39

Builders’ Liability Insurance Coverage
After a 2009 Colorado Court of Appeals decision 

risked depriving builders of liability insurance 

coverage they reasonably expected to receive 

in exchange for their premium payments, 

builders and homeowners joined together 

in 2010 to support the Construction Profes-

sional Liability Insurance Act (CPLIA).40 The 

CPLIA simply codified and supplemented 

long-standing insurance contract interpre-

tation rules to eliminate the short-lived but 

concerning uncertainty created by the 2009 

case.41 Specifically, the CPLIA requires insurers 

to defend construction professionals when an 

NOC describes a potentially covered claim, 

confirms that property damage caused by CDs 

is generally presumed to be an “accident” that 

may trigger coverage, and limits the scope of 

certain types of “loss in progress” and “known 

loss” exclusions.42

Evaluating the Act’s 
Effectiveness and Future
After nearly a quarter century, there is little 

evidence that the Act has reduced insurance 

rates or encouraged needed housing develop-

ment. This apparent incongruity raises many 

questions about whether limits on CD actions 

that do not impair homeowners’ adequate rights 

and remedies can lower insurance rates to levels 

that trigger needed housing development, 

including:

	■ What real-world data and analytics are 

needed to critically evaluate the Act’s 

approach and effectiveness?

	■ Does the Act’s approach significantly 

increase early CD dispute resolution?

	■ Does the Act effectively limit frivolous 

and wasteful CD actions?

	■ Does the Act reasonably preserve property 

owners’ adequate rights and remedies?

	■ Does the Act reduce insurance premiums?

	■ To what extent do other factors, such as 

the prevalence of CDs, general market 

and industry-specific economic forces, 

zoning regulations, and demographic 

and attitudinal changes toward home 

ownership impact insurance rates or 

housing development?

These questions are considered below.

Incomplete, Unavailable, Unreliable, 
or Misleading Information
Although data regarding the number of more-af-

fordable housing units constructed since 2001 is 

available, this information alone cannot establish 

a causal connection between Colorado’s CD 

laws and housing development trends. To the 

contrary, much information about CD actions 

and insurance rates needed to critically evaluate 

the Act’s impact on housing development is 

not available, and some available information 

is severely misleading.43 Missing information 

includes (1) specific information about the PSC 

process, including whether and why CD disputes 

are or are not resolved; (2) comprehensive data 

concerning the Act’s impact on the nature, scope, 

and cost of CD actions, and the extent to which 

current CD actions involve predominantly 

meritorious or frivolous claims; (3) detailed 

information about insurance availability, 

coverage, and premium rate calculations; 

and (4) well-supported analyses establishing 

whether or how CD actions affect insurance 

rates and housing development. 

Confidentiality restrictions may limit access 

to some information.44 Detailed information 

about insurance rates, coverage, and rate 

calculation is known to insurers, but they 

generally refuse to disclose it.45 Other data may 

be available, but various methods for obtaining 

and analyzing it have not been implemented.46

CD disputes and CD actions. Detailed 

information about CD disputes and CD actions 

is needed to evaluate the Act’s effectiveness.

CD disputes. Scant quantifiable and verifi-

able evidence exists regarding the nature and 

scope of CDs alleged during the PSC process, 

the alleged problems PSCs are intended to 

address, and the reasons why dispute resolution 

efforts succeed or fail. Data that could help de-

termine whether, how, and why PSCs are or are 

not effective includes (1) whether homeowners’ 

NOCs adequately apprise builders of the alleged 

problems, including the nature of alleged 

problems, and the expert and investigatory 

expenses homeowners are likely incurring 

assembling such information; (2) builders’ 

efforts to investigate CDs, including the timing 

and extent of builders’ inspections, whether 

and how concerns regarding potential damage 

resulting from invasive inspections or the 

potential destruction of evidence are addressed, 

and whether homeowners typically cooperate 

with reasonable inspection requests; (3) the 

incidence, timing, and nature of builders’ repair 

or settlement offers, including whether such 

offers are adequate or conditioned on broad 

releases of unrelated or undiscovered CDs; 

(4) the nature and extent, if any, of builders’ 

insurers’ substantive involvement in the PSC 

process, the reasons why insurers do or do 

not approve particular PSC offers, and how 

insurers’ coverage positions affect PSC offers; 

(5) repair offers homeowners accept or reject 

and their reasoning, including the likelihood of 

“
After nearly a 

quarter century, 
there is little 

evidence that the 
Act has reduced 
insurance rates 
or encouraged 

needed housing 
development.

”
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the proposed repair properly and permanently 

correcting the defect; (6) information about 

CD disputes in common interest communities, 

including whether any widespread problem 

exists with owners lacking information about or 

an opportunity to vote for or against a proposed 

CD action; and (7) whether homeowners and 

builders attempt to resolve CD disputes before 

and during the PSC process, why such efforts 

fail, and the percentage of CD disputes resolved 

during the PSC process.

CD actions. If many current CD actions are 

frivolous, then the Act has had minimal if any 

impact, and detailed information about CD 

actions might support limited Act amendments 

narrowly tailored to address specific, quanti-

fiable issues without impairing homeowners’ 

adequate rights and remedies. If many current 

CD actions are not frivolous, then the Act 

has generally achieved its goal of limiting 

frivolous actions, and further limitations could 

unreasonably restrict meritorious claims and 

impair homeowners’ adequate rights and 

remedies. Information needed to assess the 

Act’s approach and effectiveness includes the 

number of CD actions; the nature, prevalence, 

cause(s), and repair costs of alleged and proven 

or disproven CDs; alleged and proven claims 

and defenses; alleged and awarded damages; 

and the parties’ respective attorney fees and 

costs.

Detailed information about CD disputes and 

CD actions could also help establish whether 

focusing on preventing CDs through more 

comprehensive training, education, super-

vision, inspection, quality control, materials 

testing, licensing requirements, or building 

code enforcement might limit or moot the need 

for more amendments to the Act’s claim and 

damages limits.47 Inevitably, if construction 

is better, there will be fewer CDs and related 

disputes, and if there are fewer disputes, there 

will be fewer CD actions.

Insurance and housing development. 
General insurance industry trends underscore 

the importance of obtaining and critically 

analyzing detailed information about builders’ 

insurance availability, premium rates, and rate 

calculation, including the extent to which any 

premium rate changes reflect the cost to defend 

and resolve meritorious or frivolous claims or 

other factors such as inflationary pressures on 

insurers’ business-related expenses, investment 

fluctuations, or insurance industry-wide rate in-

creases.48 Similarly, more information about how 

insurance rates versus other factors influence 

development decisions is needed to assess the 

extent to which insurance premium reductions 

could trigger significant housing development.

Insurance rates. Personal property and 

casualty (P&C) insurance premiums increased 

by 9.5% in 2022–23, and commercial P&C 

insurance premiums increased by an average of 

8% annually in the past five years.49 Homeowners’ 

insurance, which typically does not cover CDs, 

is the sixth highest expense for multifamily 

homeowners; from late 2019 to mid-2024 it 

was responsible for 17% of their total increase 

in expenses.50 S&P Global reports that the 

cumulative rate increase between 2018 and 

2023 from nine of the ten largest homeowner 

insurers ranged from 31.8% to 55.3%.51 Notably, 

the insurance industry itself is booming.52 

Despite a recent increase in natural catastrophes, 

property and casualty insurers’ “net investment 

income increased 69.5% [in 2023] compared to 

[2022] to $120.5 billion” and their net income 

more than doubled.53 

Premium increases may reflect signifi-

cant construction cost increases that, while 

unrelated to CD actions, increase the cost of 

repairing CDs and necessarily result in higher 

premiums. Construction wages alone rose 20% 

between 2021 and 2023.54 During the same 

period, the cost of most types of construction 

materials significantly rose, with those jumps 

averaging roughly 19% per material.55 Some 

suggest that builders’ insurance premiums 

covering for-sale multifamily properties have 

increased significantly during recent years, 

but these conclusions appear to be based on 

interviews with builders and insurance brokers, 

not quantifiable data.56 It is also unknown how 

differences in commercially sophisticated 

and knowledgeable builders’ approach to 

constructing apartments, which they typically 

own for extended periods of time and must 

maintain and repair, versus for-sale units, which 

they typically transfer to less sophisticated and 

less knowledgeable homeowners soon after 

completion, and need not maintain and repair 

over extended time periods, impact construction 

quality and builders’ general liability insurance 

premium rates.  

More than 20 years ago, the Colorado De-

partment of Regulatory Agencies’ Division of 

Insurance published a list of only three general 

liability insurers willing to insure construction 

professionals, including two that appeared not 

to insure residential construction and one that 

did not specifically identify the scope of available 

coverage.57 The Colorado Legislative Council staff 

published a memorandum nearly 10 years ago 

concluding that “commercial general liability 

insurance options for construction professionals 

have been limited for a significant time period.”58 

Housing development. Prior to 2008, between 

40% and 45% of new homes were built for 

sale (as opposed to for rent); following the 

Great Recession, however, builders nationwide 

reduced their new for-sale home production 

to 5% or less.59 The National Association of 

Homebuilders (NAH) recently described 

various factors impairing affordable housing 

development, including land and material 

costs, skilled labor shortages, and higher costs 

arising from regulatory requirements; the NAH 

did not reference rising insurance costs or CD 

actions.60 Indeed, Colorado’s largest builders 

recently reported record profits and represented 

that “construction defect litigation will not have 

a material effect on their profits, operations, or 

cashflow.”61 Consistently, multiple economists 

have determined that the most significant factors 

contributing to the national decline in new for-

sale condominium construction include land 

availability and zoning laws, favorable builder 

financing and greater profit margins for rental 

housing development, higher mortgage interest 

rates, higher down payment requirements, infla-

tion, local regulations, higher land acquisition 

costs, higher material and labor costs, skilled 

labor shortages, and demographic changes 

that impact buyers’ purchasing abilities, such 

as higher student loan debt.62

Monopolization through consolidation 

also appears to drive new home shortages and 

price increases, including insurance premium 

increases. The top five builders’ profits tripled 

between 2005 and 2023 while their home 
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production dropped by approximately 50%.63 

Nationwide, far fewer builders presently control 

significantly larger portions of the housing 

market: the market share controlled by large 

publicly traded homebuilders spiked to 51% 

in 2023 nationally (from roughly 37% in 2019), 

and their market share in Denver in late 2024 

was an astounding 78%.64 These large builders 

serve primarily as investors and subcontract 

nearly all construction work to others.65 Through 

consolidation, they have amassed the capital 

and bargaining power to control the supply of 

land available for development.66 It has been 

estimated that homebuilder consolidation 

keeps approximately 150,000 homes from being 

built each year, which equates to roughly $100 

billion of construction.67 Significantly, insurance 

rates typically increase when economies of 

scale drop.68

To determine whether or how CD reform 

efforts might possibly reduce insurance premium 

rates to a level that would incentivize builders to 

develop housing sufficient to meet Colorado’s 

needs, the following information is needed: (1) 

concrete data about builders’ liability insurance 

premiums, including how such premiums 

are calculated, and whether, how, and why 

insurance availability and rates changed after 

the Act and each Act amendment was passed; 

and (2) the extent to which insurance premium 

rate changes reflect the cost of defending and 

resolving frivolous CD actions versus other 

factors, including defending and resolving 

meritorious CD claims, investment trends, and 

other market-related conditions.

CD actions’ impact on insurance and 
housing development. If there is a causal 

relationship between state CD laws and housing 

development, housing development data from 

other states should reveal consistent trends 

among states, with more robust development in 

states with more builder-friendly CD laws and 

insufficient housing development in states with 

more homeowner-friendly CD laws. However, 

housing development trends in other states do 

not appear to consistently correlate with whether 

a state’s CD laws provide more protection to 

builders or to homeowners; this suggests there 

is no causal relationship between CD laws and 

multi-family residential development.69 

The Act’s Approach and Impact
Even without the information described above, 

certain conclusions regarding the Act’s approach 

and effectiveness can be reasonably and logically 

drawn.

Early Settlement of Disputes
Extensive PSCs were added to the Act in 2003 

and in 2017.70 Logically, if homeowners rou-

tinely pursue CD actions without providing 

builders with sufficient notice and an oppor-

tunity to offer to perform reasonable repairs 

or, in the HOA context, pursue CD actions 

without obtaining owner members’ informed 

consent, these PSCs should have significantly 

decreased the number, scope, and cost of 

CD actions. However, as the Act’s PSCs have 

increased, insurance rates have also allegedly 

increased, and condominium construction has 

indisputably decreased. It appears that building 

industry advocates’ predictions regarding the 

impact of each Act amendment imposing PSCs 

were wrong.71 

Possible explanations and alternatives. 
PSCs may, in some instances, unreasonably 

delay, complicate, or deter CD dispute reso-

lution. Logically, a rational homeowner will 

first report CDs to a builder, not a lawyer, and 

a builder’s reasonable repair offer will typically 

resolve the dispute. If homeowners retain 

legal counsel and initiate the PSC process 

after these informal efforts fail, PSCs may be 

redundant and simply delay the CD action’s 

commencement.72 PSCs that impose financial 

costs on homeowners, including investigatory 

or expert expenses or costs associated with 

insufficient or improper builder-imposed 

repairs, may prevent homeowners who cannot 

afford to comply with the PSCs from pursuing 

meritorious claims or may complicate early 

resolution efforts when homeowners must 

either recoup these costs from builders or 

absorb the expenses themselves.73 

Other factors may also discourage early 

resolution. For example, before 2008, PJI 

typically accrued on homeowners’ total re-

pair cost damages and logically would have 

incentivized builders and their insurers to 

resolve CD disputes early.74 Without exposure 

to a potentially significant PJI award, builders 

and their insurers may benefit financially from 

delaying CD dispute resolution and instead 

investing funds ultimately paid to resolve 

the claim. 

In the context of other legal disputes, Colo-

rado requires state-funded pre-suit mediation 

before a claimant pursues legal action.75 In 

the CD context, similarly requiring parties to 

work with a specially trained and neutral third 

party with knowledge of relevant construction 

factual and legal issues, in a manner that 

does not increase pre-suit delays or costs to 

homeowners, may address some shortcomings 

described above.

Claim Limitations
The Act’s 2001 negligence claim limitations  

represented a “historic compromise between 

the home builders, the insurance companies 

“
Ultimately, 

direct efforts to 
understand and 

regulate insurance 
rates may more 
effectively guide 

identification and 
implementation of 

policies that 
reduce them.

”
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and the trial lawyers [that] reduces lawsuits 

that were based on technical insufficiencies 

while retaining protections for homeowners 

. . . .”76 The 2003 Act amendments further 

restricted negligence claims and also limited 

the damages homeowners may recover in CD 

actions.77 Additionally, Colorado’s Rules of 

Civil Procedure authorize sanctions, including 

attorney fees awards, against homeowners and 

attorneys who assert frivolous or substantially 

unjustified claims.78 Logically, these limits and 

sanctions should prevent assertion of frivolous 

claims based on “technical” defects without 

impairing homeowners’ adequate rights and 

remedies. However, despite these limits, 

builders’ liability insurances premiums have 

allegedly continued to increase exponentially, 

which raises questions about the factors that 

contribute to such increases.

Possible explanations and alternatives. 
Although comprehensive information regarding 

the defects commonly alleged in CD actions 

has not been compiled, a recently proposed Act 

amendment may provide insight. Premised on 

assumptions that current law does not prohibit 

unreasonable claims based on “technical” 

defects, this amendment sought to reduce 

insurance rates by prohibiting all claims (not 

only negligence claims) based on building 

code defects that pose non-imminent threats 

to homeowners’ life, health and safety.79 This 

limitation might potentially reduce insurance 

rates by eliminating costs associated with 

defending and resolving claims based on 

life-threatening CDs that do not pose an im-

minent risk of harm; however, by immunizing 

builders from liability for such life-threatening 

CDs, it would deprive homeowners of adequate 

rights and remedies by shifting responsibility 

from builders to homeowners to repair CDs 

that pose non-imminent life-threatening risks. 

This bill underscores the importance of 

understanding why the Act’s existing limitations 

have allegedly failed to reduce insurance rates 

in the nearly quarter-century since the Act’s 

passage. Alternatively, instead of shifting more 

responsibility for repairing CDs from builders to 

homeowners, the Act might instead authorize 

an attorney fees award to the prevailing party, 

as defined by Colorado law,80 which could help 

address concerns about both frivolous claims 

and frivolous defenses.

Damages Limitations
The Act’s “actual damages” and treble damages81 

limits, coupled with the elimination of PJI and 

the general unavailability of attorney fee awards 

in CD cases, typically prevent homeowners from 

recovering net funding (after paying litigation 

expenses) sufficient to repair all CDs.82 Overall, 

these limits, by their terms, reduce awards 

against builders and the cost of CD actions. 

Perhaps reflecting the severity of existing limits, 

few proposed Act amendments have directly 

attempted to further limit recoverable damages.

Preserving Adequate Rights 
and Remedies for Homeowners
Homeowner advocates have supported various 

measures they contend would better preserve 

homeowners’ adequate rights and remedies 

and also might reduce the number, scope, 

or cost of CD actions.83 However, “[t]he HPA 

represents [the only] portion of CDARA that 

is intended to preserve adequate rights and 

remedies for residential property owners who 

bring construction defect actions.”84 While 

building industry advocates opposed the HPA, 

alleging that it would increase insurance rates, 

increase housing prices, and detrimentally 

impact affordable housing,85 the HPA does 

not increase homeowners’ rights or remedies 

or restrict the Act’s previously imposed claim 

and damages limits.86 Rather, it codifies prior 

decisional law holding that, in the home sale 

context, “contractual waiver clauses are void as 

against public policy because of the imbalance 

of knowledge, sophistication, and bargaining 

power between [parties to the sale].”87 Thus, 

the HPA eliminates the need for parties and 

courts to litigate builders’ contractual waiver 

and limitation provisions’ validity, thereby 

simplifying CD actions.

Insurance
Although reducing insurance costs is the Act’s 

primary goal, the CPLIA is the only part of the 

Act directed at liability insurance. Ultimate-

ly, direct efforts to understand and regulate 

insurance rates may more effectively guide 

identification and implementation of policies 

that reduce them. While a comprehensive 

analysis of such approaches is outside this 

article’s scope, such efforts might include:

	■ revisiting the 2024 proposal to authorize 

Colorado’s Division of Insurance to study 

the factors that contribute to builders’ 

liability insurance costs and issue a factual 

report, which could help guide efforts to 

establish reasonable insurance premium 

rates and coverage provisions;88 

	■ requiring rate review by the Commis-

sioner of Insurance to help support more 

thoughtful and targeted policies, possibly 

including consideration of certain factors, 

such as whether builders use skilled 

labor and higher quality materials, and 

perform periodic inspections, when 

setting rates;89 

	■ requiring that all construction profession-

als carry liability insurance that meets 

certain minimum standards, which might 

increase the demand for insurance and 

entice more insurers into the market, 

increasing the availability of insurance 

at more-affordable rates;90 and

	■ encouraging insurers to (1) require pe-

riodic third-party inspections to identify 

and correct errors before construction is 

complete; (2) impose materials-related 

performance standards; (3) require 

worker training and education; and (4) 

implement myriad other practices that 

could significantly decrease the likelihood 

of CDs and therefore reduce the number, 

scope, and cost of CD claims.91

Conclusion
A complete and accurate understanding of 

the relationship, if any, between the Act’s 

approach, builders’ liability insurance rates, 

and development of more-affordable housing 

is needed to evaluate whether and how the 

Act has generally limited or failed to limit 

wasteful and frivolous CD actions and preserve 

homeowners’ adequate rights and remedies. 

This understanding cannot be achieved unless 

builders and their insurers nationwide provide 

information that permits a reasoned analysis 

and a fair comparison among states’ construc-
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tion liability insurance rates, housing devel-

opment trends, and respective construction 

defect laws. More information is also needed 

to determine how the nature, scope, and cost 

of CD actions affects these rates, including the 

extent to which CD claims are predominantly 

frivolous or meritorious. 

Available information does not suggest that 

legislative efforts reflecting the Act’s approach 

have significantly impacted more-affordable 

housing development because of the inevitable 

trade-off between further limiting CD actions 

and preserving homeowners’ adequate rights 

and remedies. A more effective and economical 

solution may lie in creating incentives for, and 

regulations demanding, better quality and 

longer-lasting construction techniques and ma-

terials, thereby reducing the incidence of CDs; 

relaxing regulatory and zoning requirements 

to encourage more residential construction, 

thereby increasing supply and lowering sales 

prices; and prosecuting anti-trust violations 

that limit supply, thereby driving up housing 

costs.  
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health care for low-income and uninsured 
Coloradans.”).
91. See Pacey Nehls Economic Consulting, 
supra note 45 at 13.
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