











PropucTs LiasiLity || Keep Defense Experts in Check

If the expert’s report contains
legalese, contempt toward counsel, or an
abundance of sources in its bibliography
that are not cited in the report, question
the expert on who drafted some or all of
the report. The responses to these ques-
tions may give the courtall the evidence
itneeds to exclude a portion or all of the
expert’s testimony as unreliable.®

Daubert motions are powerful tools
that can position your client’s case for a
favorable settlement and exclude from
trial the influence of unreliable opinions.
Do not be afraid to file them.

and David C.
Harman is an associate at Burg
Simpson Eldredge Hersh & Jardine in
Cincinnati. They can be reached at
jabaray@burgsimpson.com and
dharman@burgsimpson.com.

NoTtEs

1. 509 U.S. 579, 589 (1993). Although the
Supreme Court’s Daubert decision applied
to federal law only, in the 20-plus years
since this decision, the vast majority of -
states have adopted a similar approach to
examining the admissibility of expert
testimony. The few holdout states either
apply their own standards or a version of
the test set forth in Frye v. United States, 293
F. 1013 (D.C. Cir. 1923). See, e.g., DeLisle v.
Crane Co., 2018 WL 5075302 (Fla. Oct. 15,
2018). Before filing any motion to exclude
expert testimony in state court, pay careful
attention to the admissibility test in that
jurisdiction.

2. Newell Rubbermaid, Inc. v. Raymond Corp.,

676 F.3d 521, 527 (6th Cir. 2012) (quoting

Daubert, 509 U.S. at 597).

. Daubert, 509 U.S. at 593-94.

4, Newell, 676 F.3d at 527.

. Gaytonv. McCoy, 593 F.3d 610, 617 (7th Cir.
2010) (citing Berry v. City of Detroit, 25 F.3d
1342, 1351 (6th Cir. 1994)).

6. Deimer v. Cincinnati Sub-Zero Prods., Inc.,

58 F.3d 341, 345 (7th Cir. 1995); see also .

Daubert, 508 U.S. at 591 (citation omitted).

See Loeffel Steel Prods., Inc. v. Delta Brands,

Inc., 387 F. Supp. 2d 794, 806 (N.D. Ill. 2005).
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8. In Kumho Tire Co. v. Carmichael, 526 U.S.
137,141 (1999), the Supreme Court was
clear that Daubert “applies not only to
testimony based on ‘scientific’ knowledge,
but also to testimony based on ‘technical’
and ‘other specialized’ knowledge.”

9. See Daubert, 509 U.S. at 596 (“Vigorous
cross-examination, presentation of
contrary evidence, and careful instruction
on the burden of proof are traditional and
appropriate means for attacking shaky but
admissible evidence?); see, e.g., Ross v. Am.
Red Cross, 2012 WL 1656995, at *5 (S.D.
Ohio May 10, 2012).

10. See, e.g., Mohney v. USA Hockey, Inc., 300 F.
Supp. 2d 556, 564 (N.D. Ohio 2004) (“A
court should exclude proffered expert
testimony if the subject of the testimony
lies outside the witness’s area of expertise.
In other words, a party cannot qualify as an
expert generally by showing that the
expert has specialized knowledge and
training which would qualify him or her to
opine on some other issue” (internal
quotations and citations omitted)).

11. Inre Gadolinium-Based Contrast Agents
Prods. Liab. Litig., 2013 WL 587655, at *9

. (N.D. Ohio Feb. 13, 2013).

12. Id. at*11.

13. See, e.g., Loeffel Steel Prods., 387 F. Supp. 2d
at 806 (“Expert opinions that are contrary
to law are inadmissible. They cannot be said
to be'scientific, to be reliable, or to be
helpful to the trier of fact” (internal
citations omitted)); Clements-Jeffrey v. City
of Springfield, 2011 WL 3207363, at *4 (S.D.
Ohio July 27, 2011) (holding that an expert’s
opinion was “contrary to law, and thus not
relevant to issues in this litigation”); Louis
Vaitton Malletier v. Dooney & Bourke, Inc.,
525 F. Supp. 2d 558, 573 (S.D.N.Y. 2007)
(excluding expert testimony when it did not
fit within applicable substantive law).

14. See, e.g., Glastetter v. Novartis Pharm. Corp.,
252 F.3d 986, 989 (8th Cir. 2001) (“In
performing a differential diagnosis, a
physician begins by ‘ruling in’ all scientifi-
cally plausible causes of the plaintiff’s injury.
The physician then ‘rules out’ the least
plausible causes of injury until the most
likely cause remains.” (emphasis added));
Braun v. Crown Crafts Infant Prods., Inc.,
2014 WL 345246, at *3 (W.D. Wash. Jan. 30,
2014) (“The differential diagnosis method is
a standard scientific technique of identi-
fying the cause of a medical problem by
eliminating the likely causes until the most
probable one is isolated.” (emphasis added)
(internal citations omitted)); Westberry v.
Gislaved Gammi AB, 178 E.3d 257, 265 (4th
Cir. 1999) (“[A] medical expert’s causation
conclusion should not be excluded because
he or she has failed to rule out every
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24,
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28.
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30.

possible alternative cause of a plaintift’s
illness.” (internal citation omitted)).

See Amax Coal Co. v. Beasley, 957 F.2d 324,
328 (7th Cir. 1992) (“[W]e do not require
utter certainty in medical opinions, nor
would we expect dogmatic diagnoses from a
careful scientist.”).

See, e.g, Luttrell v. Novartis Pharm. Corp., 894
F. Supp. 2d 1324, 1340 (E.D. Wash. 2012) (to
prove causation, expert testimony must
demonstrate that the defendant’s product
“probably” or “more likely than not” caused
the injury”); In re Detention of Twining, 894
P2d 1331,1337 (Wash. Ct. App. 1895)
(“reasonable medical certainty” has been
interpreted to mean “more likely than not”),
overruled on other grounds, 229 P.3d 678
(Wash. 2010).

See Restatement (Second) of Torts, §431.
(2018); Ileto v. Glock Inc., 349 F.3d 1191, 1206
(9th Cir. 2003); see also Evanston Ins. Co.v.
Sandersville R.R. Co., 2016 WL 5662040, at *0
(M.D. Ga. Sept. 29, 2016) (“to suggest that
but-for causation has somehow come to
mean sole causation would turn the whole
concept of causation on its head”).

See Order Granting Plaintiff’s Motion to
Exclude; Hertzberg v. Abbott Labs., No.
3:14-cv-01052 (Doc. 102) (8.D. 11l Jan. 22,
2018).

In re Gadolinium-Based Contrast Agents
Prods. Liab. Litig., 2010 WL 1796334 (N.D.
Ohio May 4, 2010).

Wyeth v. Levine, 555 U.S. 555, 569-72, 577
(2009).

Inre Gadolinium-Based Contrast Agents,
2010 WL 1796334, at *30.

Id. at *31.

Emphasis added.

See Reber v. Lab. Corp. of Am., 2017 WL
3888351 (S.D. Ohio Sept. 6, 2017); but see U.S.
v. Kalymon, 541 F.3d 624 (6th Cir. 2008) (“A
party’s attorney can reduce an expert’s oral
opinion to writing so long as the report
reflects the actual views of the expert.”).

66 F. Supp. 3d 934 (E.D. Mich. 2014).

Id. at 941.

2012 WL 6002831, at *7 (E.D. La. Nov. 30,
2012).

Id.

https://plagiarismcheckerx.com.

See Occulto v. Adamar of N.J,, Inc., 125 FR.D.
611 (D.N.J. 1989) (Expert file contained a
document from attorney’s office stating:
“Please have re-typed on your own stationery.
Thank you.” That document was otherwise
identical to the final expert report.); Reber,
2017 WL 3888351 (excluding portion of
expert opimion with which the expert had no
more involvement in drafting than “perusing
areport drafted by someone else and
signing one’s name at the bottom to signify
agreement” (internal quotations omitted)).




