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Litigation Logjam Puts
Plaintiffs at Risk

Burg Simpson’s Mike Burg discusses
how his trial-focused firm has assisted
clients through the courts’ slowdown

Trial-focused Burg Simpson has
seen the effects of court closures first-
hand. As cases get continued, clients
must weigh the benefits of settling
soon or seeking a larger award at tri-
al down the line. Firm founder and
shareholder Mike Burg talked with Law
Week about the impacts of the courts’
backlog and the lasting effects he ex-
pects for the practice.
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LAW WEEK: What has been the
impact on your firm of court closures
or slowdowns that have resulted from
the pandemic?

BURG: It’s had a substantial im-
pact. We’re a trial firm, and we have
offices in Arizona, Nevada, Wyoming,
Florida, New Mexico and Ohio — it’s
not just here in Colorado where tri-
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als — jury trials in particular — have
been put on hold and continued.
I think the last trial we had here in
Colorado was sometime in late Feb-
ruary. It has a substantial effect on us
and on the courts.

I have great empathy for the state
and federal judges everywhere around
the country trying to deal with this.
The complications for the courts are
that they have jury criminal trials
where speedy trial is a constitution-
al right, and if the defendants waive
that, then they can move those cases.
We don’t do any criminal trials, but
all of our trials have been pushed and
continued. Some have been continued
short-term for months and then con-
tinued again. Others have been contin-
ued until sometime in 2021. So, we’re
hopeful that most of the trials that
were continued out of 2020 will get
tried in 2021.

The effect of all that on the courts
is eThe effect of all that on the courts
is enormous. But it also affects a firm
like ours, which is a trial firm. We know
that, generally, cases do not settle un-
til you get closer to trial when the re-
alities of going to trial and the risks of
trial set in. So, most of our cases that
have been continued, especially the
larger ones, have come to a standstill
in terms of any type of settlement or
negotiation. We’re still having media-
tions by Zoom and by Webex. We still
are having some court hearings on
discovery disputes. There’s been an
increase of discovery disputes surpris-
ingly, but 90% of what we do or more is
on a contingency.

From our standpoint, I guess the
good news is that in mass torts or con-
struction defect, we’ve had cases that
have settled a year ago or two years
ago, and the actual distribution of the
funds to our clients and to us — be-
cause of the nature of those cases —
continue to be paid years later. From
our standpoint, because we’re diversi-
fied, that has been helpful. That cer-
tainly doesn’t change the issues that
we face with regard to our trials not
going forward and creating potential

cash crunch, but it’s helpful.

Also, in the construction defect
area, many of the cases go to arbitra-
tion. There, because we don’t have to
seat jurors, the arbitrations are being
completed and the results of those
arbitrations are creating additional
financial benefits when we win.

I think it’s changed the practice
significantly, and I think we’re go-
ing to see those changes are going to
be permanent. When we’ve done our
conferences with a judge in discovery
disputes, many of the judges have in-
dicated that when the pandemic is
over, they’re still going to use Webex
or Zoom rather than having every-
body come down to the courtroom.
I think we’ve all become better in
terms of how that works and how it
functions.

LAW WEEK: How have all of these
changes in the courts changed your ac-
tual practice so far?

BURG: It’s changed our practice in
terms of us having to go and get PPP
and put up barriers and change the
structures within our buildings. We
have two offices here in Colorado, and
we have brick-and-mortar buildings
and we operate out of other states, and
we spent hundreds and hundreds of
thousands of dollars across the coun-
try on that and making sure that our
people are working for home. We set
up remote access for every one of our
175 employees. So that was a signifi-
cant expense that I think us and I'm
sure every other firm has had to do.

And I do think after the pandemic
is over we’re going to find more people
working remotely. We’re going to find
more depositions are going to be done
on Webex remotely, but I do not want
to do trials remotely where you don’t
have the ability to look jurors in the
eye and talk to them face to face. I’'ve
heard of some trials across the coun-
try that have been done remotely, and
for the most part, the word I’ve gotten
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ANTITRUST
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ing or using smart speakers or inter
net-connected cars. Methods of doing
so involve using its financial power to
limit the number of consumers who
use competitors through exclusionary
contracts; using its ubiquitous SA360
search engine marketing tool to dis-
advantage competitors; and limit-
ing some potential competitors from
prominently displaying brand names
or links to their websites in ads, which
would encourage customers to bypass
Google’s search engine and go directly
to a rival site.

Google currently faces another
lawsuit filed Oct. 20 by the U.S. De-
partment of Justice and 11 other states
that also allege Google violated the
Sherman Act by maintaining its mo-
nopoly power in search and search ad-
vertising through the use of exclusion-
ary contracts.

The coalition of states ask the
court to halt Google’s illegal conduct
and restore a competitive market-
place. The states also seek to unwind
any advantages that Google gained as
a result of its anticompetitive con-
duct, including divestiture of assets
as appropriate.

The complaint was filed in the

CONTINUED

U.S. District Court for the District of
Columbia, in conjunction with a mo-
tion to consolidate seeking to com-
bine the states’ case with the pend-
ing U.S. DOJ case.

Google also faces another lawsuit
filed Wednesday in a federal court in
Texas by that state’s attorney gen-
eral and those of eight other Repub-
lican-led states. According to that
complaint, “Google sought to kill
competition,” and the states also al-
lege the company strives to keep its
monopoly power through exclusion-
ary tactics, “including an unlawful
agreement with Facebook, its largest
potential competitive threat, to ma-

nipulate advertising auctions.”

The Texas complaint includes a
long list of requests for relief, includ-
ing monetary damages and civil fines;
injunctive relief to restore competi-
tive conditions in Google’s markets;
measures to prevent future antitrust
practices from the company; and to
disgorge all money received through
deceptive trade practices.

The three suits come amid height-
ened scrutiny of tech giants’ business
practices and calls in the House Judi-
ciary Committee for a review of anti-
trust laws, as previously reported by
Law Week. o

— Tony Flesor, TFlesor@circuitmedia.com
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Gall said. “It’s no longer Polaroids ex-
changed in parks or VHS tapes. It’s
bulk files and zip files and the ability to
amass very large collections of things
very easily.”

The difficulty of prosecuting cases
using laws that lag behind technology
has led to a push to modernize Colo-
rado’s laws on sexual exploitation of
children. In January, state legislators

introduced a bill, HB-1120, that would
have eliminated language making
possession of more than 20 images a
higher class of felony. Instead, the bill
would have imposed harsher penalties
based on the type of the exploitation,
such as for material depicting children
under 12 and children subjected to
rape, violence or sadomasochism.

The bill would also have clarified
that accessing child pornography with
intent to view is a crime — an import-
ant update since a lot of child por-

nography is stored in the cloud and
viewed via livestreams, making it hard
to prosecute because the current law
only targets possession, distribution
and production.

HB-1120 passed the House un-
opposed in early March but was later
killed in a Senate committee as a ca-
sualty of the pandemic legislative ses-
sion. The CDAC helped draft the bill,
and Gall said they expect the bill to be
reintroduced during the next legisla-
tive session.

Although child pornography, like
many other problems, may appear
less pressing in the face of COVID,
there has been an explosion in online
child sexual abuse amid the pandem-
ic, according to Gall. The Nation-
al Center for Missing & Exploited
Children said it received 4.1 million
reports of online child sex abuse in
April — more than four times the
number of reports from the same pe-
riod in 2019.

—Jessica Folker, JFolker@CircuitMedia.com
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a person conceivably being subject to
penalties is great.”
The lead sponsor of the felony

streaming proposal, formally called
the Protecting Lawful Streaming
Act, said he intends to target only
copyright pirates. “ Sen. Thom Tillis,
R-N.C,, said in a press release that the
measure would “punish large-scale
criminal streaming services that

willfully and for commercial advan-
tage or private financial gain offer to
the public illicit services dedicated
to illegally streaming copyrighted
material.”

Band, who helped to negotiate the
language of Tillis’ bill, is confident

that it will not reach innocent users
of digital content. “It has to be some-
one who is providing a streaming ser-
vice,” he said. “It’s further narrowed
in that the streaming service is using
it only for unlawful streaming.”e

— Hank Lacey, HLacey@circuitmedia.com
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back is that they they’ve had tremen-
dous problems with them. And mostly
lawyers I’ve talked to who have done
one said they would attempt never to
do another one.

LAW WEEK: What issues have
had the biggest impact on your prac-
tice this year?

BURG: I think the most sig-
nificant issue we face around the
country, here in Colorado and ev-
erywhere else, is that we face some
things that we’ve never seen before.
We have people out of their jobs, on
unemployment, people don’t have
enough food. Many of those people
are plaintiffs, and then the pressure
is on them to try to get fair com-
pensation in the circumstances that

they’re living under, where their in-
come has either been completely re-
moved or they’ve had health issues
among their families.

We’re seeing a lot of clients who
were really stressed, saying, “where
are we, what are we doing, where
can we be?” And, unfortunately, the
defense bar, and more important-
ly their clients, are really not very
sympathetic to them. We want to do
what the client needs and wants to
do, but at the same time, we recog-
nize that if a client takes a settle-
ment that is significantly less than
what the real value of the case is,
years from now, they’re going to
pay the price. Because the mon-
ey they get is money they need for
medical treatment, they need it for
their disabilities that are caused by
the accident or medical malprac-
tice. So, it has had a tremendous ef-
fect on our clients.

And I think it’ll be interesting in
the future to see what kind of de-
cisions we get out of the Supreme
Court. The Supreme Court’s make-
up over the last five or six years has
changed significantly, and so you’re
hopeful that there are going to be
decisions coming from the court
that will rectify many inequalities
we see in the law. We practice in Wy-
oming and Arizona, two very conser-
vative places, and they do not have
any caps. They trust the people to
make the decision and the judges.
If they find that there’s a verdict or
judgment that is excess, the judge
has the capability and the ability to
reduce it, or the Court of Appeals or
the Supreme Court. So, there are a
lot of things that are still going on
that. We’re hoping.

LAW WEEK: Is there anything
else that you’re anticipating coming

up next year that will change things
or continue the changes we’ve seen
so far?

BURG: I hope that the court
system will come back to normal
sometime either in late spring or in
the summer where we have enough
people that have had the vaccine, so
that we can return to some normalcy
in terms of the way we try cases and
operate in the court system. I think
to create a situation where a judge
may attempt to force us to try cas-
es remotely or wearing masks with
barriers, that changes the entire
courtroom setting in a way that can
be disadvantaged. So, I'm hopeful
that we can return to some normal-
cy and start trying cases, sometime
in late spring or early summer. Qur
trial calendar is very filled, starting
in May, all the way through the end
of the year.»
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LAW WEEK: Is there anything you
expect to change or be an ongoing is-
sue into 20217

GRIFFITHS: I think many media-
tions are going to stay remote. From
the client’s perspective, it saves the at-

torney traveling, and they’re effective.

And remote working is going to
stick. I mean, we’re in a new world. If
you vaccinated everybody, I don’t see
100% of the people coming back to
work. But we’ve got a new world out
there. It’s like inventing the telephone
— nobody’s going to use a telegram
anymore.

Initially, there was a hiccup, but peo-
ple have found ways to work effectively.

And whatever a client wants to
do — if they want to meet in person,
we’ll meet in person; if they want
to meet by Zoom, same thing. And
I think it’s changed the way you do
business. I consult with clients who
might live in Fort Collins or are out
of state. Before, they had to show up
at our office and have their meet-
ing. Now, I’'m meeting with clients
I would have never met with before

because they would never have driv-
en to my office. So, clients can pick
who they like, because they’re all just
a computer away.

So, I think that the firms that are
doing really well are the largely in-
ternet firms. They are surging ahead
because a lot of people are looking on
the internet, meeting on the internet
so the ones you set up to the internet
are the ones who are surging ahead. «





