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Shoddy Work, Negligent Construction, and
Reconciling the Irreconcilable Under CGL Policies
by Harmon S. Graves, Ronald M. Sandgrund, and Leslie A. Tuft
Shoddy work and unintended negligent construction causing latent property damage find their way into construction projects, but access to insurance coverage for resulting liability is restricted. This article discusses the
recent opinion, General Security Indemnity Company of Arizona v. Mountain States Mutual Casualty Company, the court’s analysis of an “occurrence” under a commercial general liability policy, and the implications
for liability insurers and their policyholders.
n General Security Indemnity Co. of Arizona v. Mountain States
Mutual Casualty Co. (General Security),1 the Colorado Court of
Appeals held that defective workmanship alone does not constitute an occurrence under a commercial general liability (CGL)
insurance policy, and vague allegations of other or consequential
damages are insufficient to give rise to an insurer’s duty to defend.
Neither rehearing nor certiorari was sought. This article discusses
General Security and its ramifications, especially relating to liability
insurers timely defending insured contractors in construction defect lawsuits.

I

Case Background
The dispute arose from a homeowner association (HOA) construction defect claim against a builder-developer (Developer).The
HOA asserted that Developer’s negligence and breach of express
and implied warranties resulted in property damage to various condominium common elements and units.
Developer brought a third-party indemnity action for breach of
contract, breach of express warranty, and negligence against many

of its subcontractors, including Foster Frames. Foster Frames filed a
fourth-party complaint against its own subcontractors (Sub-Subcontractors) seeking indemnity. Developer’s third-party complaint
later was dismissed and the dismissal affirmed on appeal.The trial
court stayed Foster Frames’ fourth-party claims during the pendency of Developer’s appeal of the dismissal of its third-party
claims.
General Security Indemnity Company of Arizona (GSINDA)
insured Foster Frames and defended it against Developer’s claims.
Six other insurers insured Foster Frames’ Sub-Subcontractors.
These other insurers’ policies allegedly named Foster Frames as an
additional insured, but they refused to participate in Foster Frames’
defense. GSINDA sued these other insurers (Insurer Defendants),
seeking a declaratory judgment that the underlying claims triggered one or more of these Insurer Defendants’ duties to defend,
equitable contribution, equitable subrogation, equitable indemnity, and damages for reimbursement.The trial court granted Insurer
Defendants’ summary judgment motions against GSINDA’s
claims, determining that the property damage alleged by the HOA
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was not caused by an “occurrence,” as defined by Insurer Defendants’ policies. GSINDA appealed.
None of the usual adversaries in a construction defect case, such
as an insured builder/contractor and its insurer or a subrogated
homeowner, were involved in the appeal. Coverage issues, which
profoundly affect homeowners damaged by negligent construction,
were advocated by insurance companies from whom damaged
homeowners traditionally seek recovery of last resort. Insurer versus
insurer disputes litigated in such off-label appeals may present a
poor forum for determining significant insurance coverage questions.2

Procedural Posture and Standard of Review
The Colorado Court of Appeals determined that the threshold
question, to be examined de novo, was whether, construing the underlying pleadings in the light most favorable to finding coverage, a
reasonable potential for coverage existed under any of Insurer Defendants’ policies—that is, whether the underlying pleadings alleged an occurrence.3 An insurer’s duty to defend arises when allegations in a complaint potentially implicate the insurer’s indemnity obligation.4

CGL Policy Provisions
The policy provisions at issue conformed generally to the standard Insurance Services Office, Inc.’s5 (ISO) post-1986 policy
form, and provided, in pertinent part:
1. Insuring Agreement
We will pay those sums that the insured becomes legally obligated to pay as damages because of “bodily injury” or “property
damage” to which this insurance applies. . . .
This insurance applies to “bodily injury”and “property damage”
only if:
(1) The “bodily injury”or “property damage”is caused by an “occurrence” that takes place in the “coverage territory”; and
(2) The “bodily injury” or “property damage” occurs during the
policy period.
The policies defined the word “occurrence,” with some minor
differences among them, as “an accident, including continuous or
repeated exposure to substantially the same general harmful conditions.” Accordingly, all policies required an accident resulting in
property damage, as defined by the policies, to occur during the applicable policy period to trigger coverage.6

Holding
GSINDA argued that because Sub-Subcontractors did not
know, intend, or expect property damage to result from their work,
the HOA’s complaint and Developer’s third-party complaint sufficiently alleged that Developer’s defective workmanship resulted
from an occurrence (or an accident, under some of the policies).
The Colorado Court of Appeals held that “a claim of defective
workmanship, standing alone, does not allege an occurrence,” and
affirmed summary judgment in favor of Insurer Defendants, finding the underlying construction defect complaints did not allege
an occurrence triggering a duty to defend.7

The Court’s Examination of the Policy Language
The court concluded that allegations of negligent construction,
without more, such as consequential property damage or loss of use
44
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arising from the negligence, do not constitute allegations of a covered occurrence. The complaint’s allegations of essentially poor
workmanship alone, causing unspecified property damage, did not
allege a fortuitous event and, therefore, did not allege an accident.
In contrast, the court said that an accident and an occurrence are
present when a third party suffers consequential damage as a result
of the insured’s activity.8
General Security relied on the requirement that an occurrence involve an “accident,”a term the policies did not define. In Colorado,
undefined insurance policy terms must be given the broadest reasonable interpretation possible, with all doubts resolved in favor of
coverage for the insured.9 General Security said that other courts
had equated an accident with a fortuitous event,10 and noted that
previous Colorado decisions had defined “accident”as “an unanticipated or unusual result flowing from a commonplace cause.” 11
This particular definition of “accident” can be traced to life insurance cases 12 examining the distinction between “accidental means”
and “accidental results.” 13

Reliance on Hottenstein and McGowan
The court of appeals previously concluded in Union Insurance
Co. v. Hottenstein 14 that poor workmanship alone constituting a
breach of a construction contract was not an occurrence. Drawing
strength from Yegge v. Integrity Mutual Insurance Co.,15 Hottenstein
seemed to embrace the reasoning of an Iowa court that a breach of
contract generally does not constitute an accident, and were it so
construed, a CGL policy might be converted into a performance
bond.16
In Hottenstein, the insurer did not contest coverage for those
damages allocated to a negligent construction claim.17 General
Security then extended the Hottenstein rule, consistent with what it
described as the majority rule, to all damages claims arising from
poor workmanship, standing alone, whether founded in contract,
tort, or breach of warranty.18 The court rejected the minority rule
(which some commentators view as the emerging or modern
view), that damage resulting from faulty workmanship is an accident and covered occurrence,“so long as the insured did not intend
the resulting damage.” 19
In McGowan v. State Farm Fire and Casualty Co.,20 also cited by
General Security, the trial court found that defective construction,
for which a default judgment was entered against the builder based
on tort and contract claims, constituted an occurrence under a
CGL policy. Coverage, however, fell victim to a policy exclusion
for damage to that part of any property that must be “restored, repaired or replaced because your work was incorrectly performed on
it,” and the court of appeals affirmed the trial court’s judgment
based on this policy exclusion. The General Security court’s indiction that “poor workmanship is considered a business risk to be
borne by the policy holder” rather than a fortuitous event, drawn
from McGowan’s dicta,21 supported its refusal to find an occurrence.22
General Security then cited cases from other jurisdictions holding
that the fortuity implied by the word “accident” does not include a
mere workmanship failure, criticizing contrary authority for concluding that “defective work is unforeseeable, and thus the property damage caused by such defective work [is] an accident that constitutes an occurrence.” 23 The court suggested the minority rule
encouraged hiring unqualified persons, because insurers, not insureds, would pay the consequences of shoddy work.24 This argu-
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ment could equally but unreasonably apply to any insured activity—that is, insuring the activity encourages less care by the insured
because the insured may be effectively insulated from liability—
but carelessness is the very reason one carries insurance.
An earlier Colorado Supreme Court decision, Samuelson v.
Chutich, held that, in a liability insurance policy using the undefined term “accident” in the “occurrence” definition, “the word ‘accident’‘clearly implies a misfortune with concomitant damage to a
victim, and not the negligence which eventually results in that misfortune.’”25 Samuelson held that no accident exists without such
concomitant damage.26 General Security did not discuss Samuelson,
but to the extent General Security is read simply for the narrow
proposition that there can be no accident without resulting property damage (or loss of use), General Security’s holding is consistent
with Samuelson. Future decisions may need to reconcile the two
definitions of “accident”that appear in Samuelson and General Security.
Hottenstein and McGowan are consistent with the Tenth Circuit’s defect without property damage cases.27 These cases hold
that, regardless of the legal theory asserted, unless the damages
sought occurred because of property damage, as that term is defined by the policy, there cannot be a covered occurrence, because
the definition of an “occurrence” requires the happening of such
property damage—that is, something more than just a negligent
act.Thus, according to these cases, defective construction that does
not cause property damage is not covered.28 (CGL policies gener-

ally define “property damage” as including the loss of use of tangible property that is not physically injured.)
Although holding that poor workmanship alone is not an occurrence, General Security affirmed the corollary to this rule that “an
‘accident’and ‘occurrence’are present when consequential property
damage has been inflicted upon a third party as a result of the insured’s activity.” 29 Thus, an accident and occurrence exist “when
additional, consequential property damages [a]re alleged as a result
of the faulty workmanship.” 30 Such damage to a third party includes damage to the work of other contractors.31
This is consistent with the many cases holding that the subcontractor exception to the CGL policy’s “your work” exclusion restores coverage for property damage to or arising out of the insured’s subcontractors’work.32 Recognition of the corollary principle avoided the quandary faced by the South Carolina Supreme
Court (in a case cited in General Security) when that Court inadvertently failed to explicitly recognize coverage for defective workmanship under these circumstances in its first opinion addressing
the issue, then issued several later opinions recognizing and refining the corollary doctrine.33

General Security’s Coverage Analysis
Confusion in insurance policy analysis can result from failure to
adhere to the logical steps required to: (1) determine if coverage is
triggered, and then (2) address and apply policy exclusions.34 In
distinguishing its ruling in Hoang v. Monterra Homes (Powderhorn),
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LLC,35 the General Security court followed this framework, beginning with analysis of the trigger of coverage under the “occurrence”
definition.

Hecla and Monterra Distinguished
General Security first distinguished the two cases on which
GSINDA mainly relied: Hecla Mining Co. v. New Hampshire Insurance Co.36 and Hoang v. Monterra Homes (Powderhorn) LLC.37
Hecla reversed a Colorado Court of Appeals decision holding that
property damage caused by an insured mining company’s activities
was, as matter of law, intended or expected by the insured and, thus,
excluded from coverage. It rejected the lower court’s reasoning that
the “results of one’s intentional acts cannot be unexpected if they
are the ordinary consequences of those acts.” 38 Instead, Hecla held
that damages are intended only if the insured knew they would
“flow directly and immediately from its intentional act.” 39 Quoting from a federal Second Circuit Court of Appeals decision, Hecla
observed:
In general, what make injuries or damages expected or intended
rather than accidental are the knowledge and intent of the insured.
It is not enough that an insured was warned that damages might
ensue from its actions, or that, once warned, an insured decided
to take a calculated risk and proceed as before. Recovery will be
barred only if the insured intended the damages, or if it can be
said that the damages were, in a broader sense,“intended”by the
insured because the insured knew that the damages would flow
directly and immediately from its intentional act. . . .40

General Security distinguished Hecla because the policies there
defined “occurrence”differently, as “an accident, including continuous or repeated exposure to conditions, which results in . . . property damage, neither expected nor intended from the standpoint of the insured.” 41 The italicized words do not appear in the definition of
“occurrence” in the policy form at issue in General Security, but appear instead, in substance, in a policy exclusion.
In Monterra, the plaintiff homeowners obtained a judgment
against their insured builder under tort and statutory theories,42
and the trial court found an occurrence arising out of damage to
homes caused by the pressures exerted by expansive soils. The
CGL policy occurrence definition in Monterra matched the definition in the General Security policies, but the Monterra court took a
different fork in the judicial highway. Relying on Hecla, which held
that the existence of an accident must be ascertained from the
knowledge and intent of the insured, Monterra found an occurrence, stating that the builder-insured:
may have known, based on the soil reports and other engineering reports, that there was a substantial risk that damages would
occur, but the evidence failed to show that [the insured, Monterra Homes] actually intended or expected the damages.43
General Security rejected Monterra’s analysis for three reasons: (1)
the opinion did not address the out-of-state law to the contrary;
(2) the standard applied would render superfluous another provision in the CGL policies at issue; and (3) Monterra relied on Hecla’s
“occurrence” definition, which, as explained above, differed from
that found in the General Security policies.44

Change in “Occurrence” Definition
Thus, General Security’s holding rested, in part, on a change in
the ISO standard-form definition of “occurrence.” 45 A number of
court decisions and commentaries have discussed the history of
and reasons for this language change, but General Security did not
mention this history.46 Insurance industry publications recognize
that, even after the expected and intended clause was moved from
the coverage grant to become a separate exclusion in 1986,
“whether it can be said that . . . property damage is caused by an
occurrence still hinges on fortuity,” 47 and that the industry still
equates an occurrence with the insured neither expecting nor intending the injury or damage.48

Reconciling the Irreconcilable
General Security found that the “occurrence” definition at issue
in the policies before it did not “focus on the expectations or intentions from the insured’s standpoint.” 49 The court sought to give
meaning to the definition of “occurrence”that would not be redundant of the new, stand alone exclusions for property damage intended or expected from the standpoint of the insured or for the
insured’s malicious acts.50 To this end, the court focused on the
word “accident” contained in the definition of “occurrence,” and
concluded it refers to a “fortuitous event.” 51 Focusing on the element of fortuity inherent in the ordinary meaning of “accident,”
General Security turned away from the subjective intent of the insured, and simply deemed poor workmanship, without more, not
to be fortuitous and, hence, not an occurrence.52
An alternate view of the court’s analysis suggests that it did not
intend to substitute its judgment of what was and was not fortuitous for that of the factfinder. Rather, it merely sought to avoid
redundancy by adopting a rule requiring examination of the in46
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tent to cause the underlying damage giving rise to the insured’s
alleged liability objectively, from the standpoint of a “hypothetical insured,” rather than subjectively, from the standpoint of the
insured. However, because the underlying claims contained no
specific property damage allegations tied to the insured’s work,
there was no need for the trial court or a jury to reach this factual
question as a matter of law, because there was no occurrence.53
This view helps reconcile General Security’s holding with Samuleson’s holding that an accident requires “misfortune with concomitant damage to a victim.” 54
In the course of its acceptance of what it characterized as the
majority view,55 the General Security court began its analysis of the
CGL policies before it by applying well-recognized principles of
insurance contract interpretation: (1) the words of an insurance
policy are to be given their plain and ordinary meaning unless the
policy evinces a contrary intent; (2) the policy provisions are to be
read as a whole, rather than in isolation; (3) policy provisions cannot be rewritten, added, or deleted in the course of interpretation;
and, if possible, (4) the court must give effect to every provision.56
The court chose to emphasize the maxim that no provision should
be rendered superfluous, which it concluded would occur if it were
to deem poor workmanship an occurrence.57
However, as discussed below, the same conclusion is reached if
poor workmanship is not deemed an occurrence, resulting in a judicial seesaw—neither argument outweighing the other. Thus, the
court may have attempted to reconcile the irreconcilable and, in so
doing, it inadvertently may have not given effect to other well-settled rules of insurance policy construction, such as by failing to
construe the word “occurrence” broadly and in favor of coverage,58
and by failing to resolve an irreconcilable conflict among policy
terms resulting in an ambiguity in favor of coverage.59

The “Superfluous” Standard
Simply stated, an insurance policy should not be interpreted to
render some provisions superfluous.60 After stating this rule, the
General Security court focused only on the policy exclusion for expected or intended damage. By defining an “occurrence”as in Monterra, as an event unexpected or unintended from the insured’s
standpoint, the court concluded that a separate exclusion for expected or intended damage would be rendered meaningless because, by Monterra’s definition of “occurrence,” damage resulting
from expected or intended conduct is already excluded by the “occurrence” definition,61 rendering the exclusion superfluous.
However, the court failed to consider that if the insured’s negligent work is not an occurrence, no reason exists for a policy exclusion based on certain damage arising from or to the insured’s negligent work—that is, the your work exclusion62 or for the subcontractor exception to the your work exclusion.63 General Security’s
holding, if read broadly, may render these provisions superfluous.
Builders/contractors and homeowners can be expected to point
out that post-1986 CGL policies contain various exclusions for
property damage to the insured’s work arising while the insured is
performing operations and for property damage arising after those
operations are completed, as well as for damage to property that
must be restored, repaired, or replaced because the insured’s work
was negligently performed, plus many exceptions to those exclusions.64 These exclusions and exceptions provide a defined framework within which to determine whether, once an occurrence is
proven, any part of the resulting property damage liability for or
The Colorado Lawyer | November 2009 | Vol. 38, No. 11
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arising out of an insured’s shoddy or negligent work is excluded
from coverage.65
Insurers can be expected to argue for a narrower interpretation of
General Security’s corollary rule, which interpretation depends on the
threshold question of whether the activity at issue qualifies as a fortuitous occurrence in the first instance. If not, insurers will argue that
no coverage exists and there is no need to apply the policy’s “your
work,” “performing operations,” and “completed operations” exclusions and their exceptions. However, once a court begins to weigh
which policy construction renders less of the policy superfluous,
contractors and damaged property owners will urge that, because
either choice renders significant parts of the policy superfluous, an
ambiguity exists that must be resolved in favor of coverage. Many
courts have recognized this potential ambiguity conflict and construed the post-1986 CGL policy in favor of coverage as a result.66

Duty to Defend
General Security also surveyed Colorado law regarding an insurer’s duty to defend. The duty arises when a complaint “alleges any
facts that might fall”within the policy’s coverage, or when the complaint’s allegations “could impose liability under the policy.” 67 Put
another way, the duty to defend arises if the complaint’s allegations
“state a claim [that] is potentially or arguably within the policy coverage or if there is some doubt as to whether a theory of recovery
within the policy coverage has been pleaded.” 68
Applying this test to the HOA’s and Developer’s pleadings,
General Security recognized that the pleadings alleged both negli-

gence and resulting property damage. The court then noted that
the claims against Foster Frames and its Sub-Subcontractors were
“limited to allegations that their poor workmanship caused property damage.” 69 GSINDA conceded, however, that the only property damage alleged was the HOA complaint’s “list of defects,”and
GSINDA failed to identify any specific consequential damage resulting from Foster Frames’or Sub-Subcontractors’defective workmanship.70
Viewing the allegations in the light most favorable to
GSINDA, the court concluded that the underlying complaints did
not allege any particular damage resulting from Foster Frames’ or
Sub-Subcontractors’faulty work product. Allegations, such as overdriven nails, described potential defects in Foster Frames’work, but
not consequential damage.71 The court held that conclusory allegations of consequential damage were insufficient to trigger a duty
to defend; thus, the corollary rule providing coverage for consequential damages did not apply.72

Unresolved Questions
General Security’s statement that “defective workmanship, standing alone, does not allege an occurrence” 73 raises several questions:
1. What are the contours of the corollary rule that an occurrence
exists when consequential property damage has been inflicted
on a third party as a result of the insured’s activity?
2. How specific must a construction defect complaint’s allegations be to give rise to a duty to defend?
3. What happens if a complaint’s broad notice allegations do not
trigger the duty to defend, but the evidence at trial establishes
an insured’s specific negligent acts (defective workmanship)
with resulting property damage or loss of use?
4. What if defective workmanship results in consequential property damage and the insured is liable for the cost of removing
and replacing other defective work that has not yet caused
property damage to repair the consequential damage?74

The Corollary Rule
General Security held that “an ‘accident’and ‘occurrence’are present when consequential property damage has been inflicted upon a
third party as a result of the insured’s activity.” 75 Policyholders will
argue that this corollary rule should be read broadly to include consequential property damage to any part of a third-party owner’s
property, including damage to work the insured performed, as well
as consequential property damage to work done by the insured’s
own subcontractors or to work of other contractors.
This construction finds support in the Colorado Supreme
Court’s certiorari review of Monterra in Hoang v. Assurance Co. of
America, which held that “CGL insurance protects businesses from
third party claims for . . . property damage resulting from accidents,” but that such policies “often contain an exclusion for damage to property owned by the insured in order to prevent the CGL
policy from serving as a property insurance policy.” 76 Hoang held
that the sale of a home after a CGL policy’s expiration did not terminate coverage for the builder’s liability to a homeowner for property damage that occurred during the policy period and when the
house was owned by a predecessor homeowner.77 Usually, physical
damage to an insured’s work product by the insured does not constitute damage to its own property, unless the insured owns the
structure being built.
48
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Discrete Work Damaging Other Work
From the Colorado Supreme Court’s statement that “CGL insurance protects businesses from third party claims for . . . property
damage resulting from accidents,” one might reasonably conclude
that, as long as the owner of the damaged property is not the insured contractor but, rather, a third party, absent an express exclusion, such property damage should be covered. General Security acknowledged this coverage potential by citing, as an example of the
corollary’s application, Auto-Owners Insurance Co., Inc. v. Home
Pride Companies 78 in which the property owner’s roof substrate was
damaged due to the insured subcontractor’s negligent shingle installation. Because the subcontractor’s scope of work did not include installation or repair of the roof substrate, the court found
coverage. Thus, the rub in applying the corollary may come with
the search for consequential property damage, and a key question
may be whether the insured’s work is limited to the discrete work
containing the defect or extends to all work the insured performs.
The HOA complaint in General Security alleged defects in the
insured’s work that caused actual property damage, loss of use, and
consequential damage to various project elements.79 However,
viewing the principal complaint and the third party complaint incorporating it, the court was unable to find any specific allegation
of damage caused by the insured subcontractor’s allegedly deficient
work that qualified as consequential damage.80
Courts have not hesitated, however, to find an occurrence when
other property has been damaged, including, for example:

1) damage to exterior wall components, including structural elements and sheathing from moisture penetration, caused by
negligent siding application;81
2) faulty installation of an HVAC system, which allowed moisture to penetrate and damage another part of the structure
(not worked on by the HVAC subcontractor);82
3) improper fill material that caused roof trusses to corrode and
the roof to collapse years later;83
4) failure to install shingles in a workmanlike manner that
caused damage to roof structures;84
5) damage to an existing structure arising from poor workmanship in remodeling and constructing an addition;85
6) drapery and wallpaper damaged as a result of faulty window
installation;86 and
7) as the Louisiana Court of Appeals found, where the entire
project—a marina—fell into a bayou.87
The distinction between damage to the work itself and damage
to property other than the work is not without its critics. The
Florida Supreme Court rejected this distinction, observing:
If a defective masonry wall falls outward and damages a parked
car, no one disputes the ‘occurrence’of ‘property damage,’but if it
falls inward and damages the floor, the insurers label that a nonoccurrence or not property damage.88
A leading insurance industry publication, which has been cited
with authority by the Colorado Supreme Court, gives as an example of the coverage restored by the exception to the your work ex-
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clusion, coverage for stucco work that peels and chips, but which
work was performed by the insured’s subcontractor:
The insured may have hired the subcontractor and may be ultimately held legally responsible for the subcontractor’s work, but
when it comes to the your work exclusion, the CGL form considers the insured and the subcontractor as two separate entities.
The insured will not be penalized for the faulty work.89
How a court defines a contractor’s “work product” may put the
occurrence poodle on a longer leash. If, recognizing that builders
and their subcontractors perform discrete work on a project, a court
finds some of an insured contractor’s discrete work to be separate
from some of the same contractor’s other discrete work, the physical damage to the other work requirement may be satisfied. High
Country Associates v. New Hampshire Insurance Co.90 supports this
course.There, the work consisted of the entire condominium project, but faulty workmanship caused damage to other parts of the
insured general contractor’s work. Moisture penetration allowed by
negligent application of siding caused damage to exterior wall
components, including structural elements and sheathing. The
New Hampshire Supreme Court found an occurrence.
Policyholder and property owner counsel will invite courts to
consider exactly what constitutes the insured’s work product given
that: (1) subcontractors are involved in nearly all construction; (2)
general contractors usually exercise minimal control over their subcontractors’ work and typically contract for indemnity from their
subcontractors for defective work;91 (3) CGL underwriters intended to carve out an exception to the your work exclusion for work
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performed by subcontractors;92 and (4) insured builders/contractors’ reasonably expect that their CGL policy provisions will be
read harmoniously as a whole.93 If, as the court in High County Associates necessarily held that the insured’s framing and siding were
separate work products,94 Colorado policyholders will seek to apply
this rule to analogous situations, such as a contractor’s faulty foundation or grading causing damage to the superstructure so that
each part of a project, performed by different subcontractors, constitutes a separate work product.
The counter argument is found in cases holding that a contractor, responsible for construction of an entire home, necessarily accepts the entire project as its work product.95 At a minimum, however, as long as subcontractors are involved, an element of fortuity
exists when construction goes awry, allowing courts to treat, and
the CGL underwriters to accept, the risk of insuring related damage as an accident.
The U.S. District Court for the District of Colorado has construed General Security’s main holding and corollary rule in two recent cases.These cases reached disparate conclusions when applying General Security to summary judgment motions regarding insurers’ obligations to insured-builders under CGL policies. In
American Family Mutual Insurance Co. v. Teamcorp, Inc.,96 the court
applied General Security’s corollary rule broadly to physical damage
to a home under construction and the loss of use of the home,
which had to be demolished and rebuilt as a result of the insureds’
faulty design and engineering work.The court concluded that,“the
‘property’ at issue is the [homeowners’] real property and partially
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constructed house.” 97 The court then held that an occurrence,
which must be broadly construed in favor of the insureds, was sufficiently alleged, giving rise to a duty to defend.98
In contrast, in Greystone Construction, Inc. v. National Fire &
Marine Insurance Co.,99 the court read General Security expansively
to preclude coverage for all consequential property damage resulting from negligent construction (termed “poor workmanship” in
the opinion) unless the negligent construction resulted in damage
to something other than the insured’s work product. Policyholders
will argue, relying on Teamcorp, that the CGL policy contains no
language supporting Greystone’s requirement that the insured’s negligence must result in damage to something other than the insureds’ work product, and that Greystone disregards the fact that a
general liability insurance coverage grant is intended to protect
builders and contractors from third-party claims for negligently inflicted property damage.100
Policyholders also will argue that Greystone fails to construe the
policy as a whole, thus rendering surplusage multiple provisions
that necessarily assume coverage for damage to the insured’s work
product, but that then exclude some of this coverage for: (1) property damage to that particular part of real property on which the
insured or any contractors or subcontractors working directly or indirectly on the insured’s behalf are performing operations, if the
property damage arises out of those operations; (2) property damage to that particular part of any property that must be restored,
repaired, or replaced because the insured’s work was incorrectly
performed on it, unless the damage occurs after the insured’s operations are complete; and (3) property damage to the insured’s
work arising out of it or any part of it and that occurs after the
work is complete, unless the damaged work or the work out of
which the damage arises was performed on the insureds’behalf by a
subcontractor.101
Finally, policyholders will urge that Greystone did not consider
Colorado cases holding that tortfeasors may be liable for causing
physical injury to their own work product,102 and that an insured
reasonably expects that its liability insurance will indemnify against
these very liabilities unless they are clearly and unambiguously ex-

cluded.103 Insurers will respond to all these arguments by urging
that their policies do not guarantee the quality or performance of a
policyholder’s work, are not intended to serve as performance
bonds, and should not be construed in a manner that encourages
shoddy work.104

Shoddy Work and Negligent Construction Distinguished
Shoddy work and accidental negligent construction fall on the
same defective construction continuum, and perhaps may be easily
distinguished at the margins. However, difficult fact questions usually will preclude a court from deciding as a matter of law: (1)
which defects are open and obvious and which are latent; and (2)
whether any or all resulting property damage should have been expected to arise from any particular defect. Thus, General Security
leaves unanswered many coverage questions where negligent construction occurs but, at the time of the work, the negligence or its
consequences are not recognized.
Sometimes, negligence occurs without immediately causing any
damage, and the contractor believes the work remains within tolerances and will not result in any property damage or loss of use, only to be sued much later for property damage arising from a latent
defect. Insured contractors will argue that they should not be deprived of insurance coverage under these circumstances.105 They
will urge that it is doubtful courts would deny coverage where a
contractor’s unintended faulty workmanship leads to a fire that
consumes a plaintiff-homeowner’s house after sale, and no different result should obtain if a different kind of unintended poor
workmanship results in a different kind of property damage to a
house after sale, unless an express and unambiguous exclusion bars
such coverage.

The Duty to Defend and the Duty to Indemnify
It has been said that where “a duty to defend does not exist,
there cannot be a duty to indemnify,” because the duty to defend
is broader than the duty to indemnify.106 If General Security is read
to adopt a heightened pleading specificity standard to trigger an
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insurer’s duty to defend, an insurer may refuse to accept the tender
of a construction defect claim defense and lose control over both
defense and settlement, but face indemnity exposure if the evidence
at trial establishes its insured’s liability and coverage.This risk arises because Colorado’s broad notice pleading requirements may not
result in allegations sufficiently specific to establish a duty to defend under General Security’s demand for pleading specificity.
Moreover, a claimant may not have reason or knowledge to particularize his or her damage allegations to link them to a particular
subcontractor, whose identity and responsibilities may not be
known to the claimant when the complaint is drafted.
Thus, the burden may fall on the insured developer, builder, or
contractor to obtain this particularized claim information from the
claimant during discovery or through Colorado’s statutory notice
of claim process, and then bring the information to the insurer’s
attention. This scenario raises questions about the insured’s responsibility to communicate such information to the insurer and
to renew its demand for a defense when the particularized information becomes available, as well as the ramifications of not doing
so. Policyholders will question the wisdom of a rule that could deprive them of the early and timely provision of a legal defense, one
of the most important benefits afforded by liability insurance.107
Finally, the danger will remain that particularized claim allegations may be disclosed through discovery but not result in an
amended pleading, because the claimant is the “master of his own
pleadings.” 108 Colorado courts generally gauge an insurer’s duty to
defend by the four corners of the complaint and, as a result, a duty
to defend may not arise even though the evidence amassed during
pretrial discovery or during trial unequivocally establishes a potentially covered claim.109

Conclusion
Despite General Security’s narrow holding, the case creates uncertainties as to an insurer’s and its policyholder’s rights and responsibilities arising from a construction defect complaint, especially as they relate to the insurer’s duty to defend in light of the
insured’s inability to ensure that the pleadings accurately or fully
reflect the alleged consequential damages. Moreover, there is no
bright line between shoddy workmanship and negligent construction, or the fortuity of resulting damage from either. A finding of
coverage for property damage arising from such conduct must rest
on the insurance contract language as understood by a reasonable
person and not on amorphous policy arguments addressing what
ought or ought not be covered by liability insurance.
As discussed above, although General Security’s construction of
the post-1986 CGL policies before it arguably avoided rendering
one policy provision superfluous, such construction may render
other provisions superfluous. The Colorado Supreme Court will
have to decide whether General Security’s holding can be reconciled with its prior precedent and rules of insurance policy construction.
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P.2d 924, 938 n.11 (Colo. 1999).
7. General Security, supra note 1 at 530, 532, 534.The court’s “intended
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Great Am. Ins. Co., 200 S.W.3d 651, 674 (Tex.App. 2006). In addition to
these distinctions, in the absence of an express provision or governing
statute, a performance bond does not cover property damage for which the
obligee may be liable and a liability policy does not guarantee completion
of the work. See Long v. Midway, 311 S.E.2d 508, 512 (Ga.App. 1983);
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that must be restored, repaired, or replaced because the insured’s work was
incorrectly performed on it. However, this last exclusion generally is inapplicable if the damage arises from the insured’s completed operations.The
CGL policy’s completed operations coverage generally excludes property
damage to the insured’s completed work, arising out of it or any part of it,
but does not apply if the damaged work or the work out of which the
damage arises was performed on the insured’s behalf by a subcontractor.
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66. See, e.g., Auto Owners Ins. Co., supra note 33 at *4 (interpreting “occurrence”to exclude subcontractor’s negligent acts “would render both the
‘your work’ exclusion and the subcontractor’s exception to the ‘your work’
exclusion meaningless”); U.S. Fire Ins. Co., supra note 23 at 887 (“By incorporating the subcontractor exception into the ‘your-work’exclusion, the
insurance industry specifically contemplated coverage for property damage caused by a subcontractor’s defective performance.”) (disapproved by
General Security on other grounds); Lee Builders, Inc. v. Farm Bureau Mut.
Ins. Co., 137 P.3d 486, 494 (Kan. 2006) (court need only ask “why the
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own work . . . to understand that it would be nonsensical for the policy to
include such a provision if this kind of property damage could never be
caused by an ‘occurrence’ ”), quoting Shapiro, “The Good, the Bad and the
Ugly: New State Supreme Court Decisions Address Whether an Inadvertent Construction Defect is an ‘Occurrence’ under CGL Policies,” 25
Constr. Lawyer 9, 12 (Summer 2005); Kalchthaler, supra note 34 at 174 (interpreting case law without considering new exclusion’s limiting language
“would render [such] language superfluous”). See also Stanley Martin Cos. v.
Ohio Cas. Group, No. 07-2102, 2009 WL 367589 at *3 (4th Cir. Feb. 12,
2009) (unpublished) (if definition of “occurrence” cannot be understood
to include an insured’s faulty workmanship, an exclusion that exempts
from coverage any damage the insured’s faulty workmanship causes to its
own work is nugatory; if the definition of “occurrence” includes insured’s
faulty workmanship, such an exclusion functions as a meaningful “limitation or restriction on the insuring clause”). Cf. Cyprus Amax Minerals Co. v.
Lexington Ins. Co., 74 P.3d 294, 307 (Colo. 2003) (questioning why an insurer would include coverage for “completed operations,” defined to include property damage arising out of “reliance upon a representation or
warranty,” if it never intended its policies’ coverage grant to cover liability
due to property damage arising from reliance on a representation).
67. General Security, supra note 1 at 532.
68. Id. at 533.
69. Id.
70. Id. at 537-38.
71. Id. at 538.
72. Id.
73. Id. at 532.
74. Because of space limitations, this article does not discuss this last
question in detail. Courts outside Colorado have found coverage under
these circumstances, but have not squarely addressed whether the coverage is limited to the cost to remove and replace the defective work with
similarly defective work or includes the cost of installing non-defective
work. Compare Mut. of Enumclaw Ins. Co. v. T & G Constr., Inc., 199 P.3d
376, 384 (Wash. 2008) (removal and replacement of poorly installed siding
necessary to remedy underlying water intrusion damage was covered
“property damage”) and French v. Assurance Co. of Am., 448 F.3d 693, 704705 (4th Cir. 2006) (damage caused to surrounding nondefective components constitutes an occurrence under the initial coverage grant) with
Auto-Owners Ins. Co., Inc. v. Newman, No. 26450, 2009 WL 2851211
(S.C. Sept. 8, 2009) (NYRFOP) (removal and replacement cost of defectively applied stucco necessary to repair consequential property damage
excluded from coverage by “sistership” exclusion) and Assurance Co. of Am.
v. Lucas Waterproofing Co., 581 F.Supp. 2d 1201, 1209 (S.D.Fla. 2008) (fact
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questions existed regarding how much of underlying judgment against insured subcontractor attributable to repairing damage to other parts of condominium buildings caused by defective work versus repairing defective
work itself ).The South Carolina’s Supreme Court’s reliance on the sistership exclusion in Auto-Owners Ins. Co. is unique, because that exclusion’s
application generally had been previously limited to recall efforts initiated
before the insured’s product or work has caused property damage. See, e.g.,
Windt, “Sistership or Withdrawal from Market Exclusion,” Insurance
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80. Id. at 537.
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393 (Minn. 2002).
92. See FC&S Bulletins, supra note 89 at ¶ M.10-3; Hoang, supra note
11 at 803 (insurance policy must be construed to meet insured’s reasonable expectations).
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