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T HE I N Q UIRING L AWYER

Can We Talk?
Bias, Diversity, and Inclusiveness
in the Colorado Legal Community
by Ronald M. Sandgrund, Esq., InQ.
his is the fourth article series by The InQuiring Lawyer addressing a topic that Colorado lawyers may
consider often but may not discuss publicly in much depth. The topics in this column are being explored
through dialogues involving lawyers, judges, law professors, law students, and law school deans, as well as entrepreneurs, journalists,
business leaders, politicians, economists, sociologists, psychologists, academics, children, gadflies, and know-it-alls (myself included).
These discussions may tread on matters sometimes considered too highly regarded to be open to criticism, or even simple examination. I
take full responsibility for these forays, and I recognize that I may be subject to assessment and criticism myself. (Please be gentle!) If you have
an idea for one of these columns, I hope you will share it with me via e-mail at rms.sandgrund@gmail.com.
My thanks to Lauren Kingsbery for her great help with the dialogue, and to Leona Martínez for her excellent suggestions that helped
shape this piece. I am grateful to the many dialogue participants willing to go on the record with their frank observations and comments. I am
also thankful to those who provided me critical background information—even though they were not comfortable being quoted. Maybe,
someday, their concerns will no longer endure.

T

[T]hose who believe that racial preferences can help to “even
the score” display, and reinforce, a manner of thinking by race
that was the source of the injustice and that will, if it endures
within our society, be the source of more injustice still.
—Justice Scalia1
Race matters because of the slights, the snickers, the silent judgments
that reinforce that most crippling of thoughts: “I do not belong here.”
—Justice Sotomayor 2
This article series covers three topics. Part I kicked off with a
discussion of implicit (unconscious) bias, asking: What is it? What
does it look and sound like? How does it feel to be subject to
implicit bias and what effect does it have? If implicit bias is unintentional, is it really bias? Can implicit bias be misidentified and,
as a result, misconstrued? Can it be mitigated? What is the best
way to react when confronted with implicit bias? We visited with
some majority-minority mentors and mentees to find out what
they learned from each other and how they navigated the shoals of
implicit bias.
In this part II, we talk about diversity, asking whether purposefully incorporating diverse people—who may have unique perspectives simply by virtue of their race, ethnicity, and cultural
upbringing—into the law office and courtroom fosters better legal
thinking, improved work results, and a more socially balanced
workplace. We ask how (and if ) we’ll ever know when we’ve
reached a proper and balanced representation—when some hypothetical magic number, which some critics refer to as quotas, has
been achieved. We ask whether we can and should be satisfied if
we simply create an inclusive workplace or courthouse, even if that
place is not as diverse as the community surrounding it.
In the last installment, we’ll discuss inclusiveness—that is,
thinking and acting in ways that make everyone feel like a valued
team member. Many people automatically gravitate toward, trust,

hire, and like those similar to themselves. This is often referred to
as affinity bias, which may be learned, although some claim it has a
biological component.3 Can an inclusive work environment help
foster a more capable law practice and a legal profession that represents a broader spectrum of the community? As long as law firms
and courtrooms provide an inclusive work environment, is there
anything left to do if they and the judiciary still don’t look like the
community they serve?
Along the way, we have heard and will hear from some who feel
that many diversity efforts are misguided, not because diversity is
undesirable, but because of its potentially unintended consequences, such as stigmatization, “mismatching,” and fears about the
subordination of merit-based advancement to other goals. Are
there inadvertent downsides in seeking to foster greater diversity in
law firms, and are there alternative means of moving closer to diversity’s goals while avoiding these negative consequences? This last
discussion may be uncomfortable for many of us— but everyone I
spoke to agreed that only a robust dialogue can move the conversation forward. One thing the dialogue revealed is that a new paradigm—“inclusiveness”—has emerged. Inclusiveness does not
expressly seek proportional representation of anyone within the
legal community. Instead, it seeks to unleash all lawyers’ potential, so
they can be evaluated on their actual rather than perceived merits.

Notes
1. City of Richmond v. J. A. Croson Co., 488 U.S. 469, 527 (1989).
2. Schuette v. Coalition to Defend Affirmative Action, 134 S.Ct. 1623,
1676 (2014).
3. See, e.g., Kristof, “Our Biased Brains,” The New York Times (May 7,
2015) (discussing whether racial bias is a “feature of evolution” or simply
the absorption of a “social construct”); Wilson, The Moral Sense (The Free
Press, 1993) (discussing the bonding that occurs early between mother and
child, leading to an affinity by the child toward those who look like the
mother).
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Kevin Loughrey is a lawyer and businessman,
and a graduate of Colorado State University
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CEO and chair. The company went public in 2007. Kevin retired
from business and legal practice in 2013.
Qusair Mohamedbhai

Qusair Mohamedbhai is a partner at Rathod |
Mohamedbhai LLC. His practice is exclusively
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Part II—Diversity
InQuiring Lawyer: Diversity initiatives have become such a hot-button issue that some said I should
not use the term “diversity” in this article. Others view
such efforts as a positive step, providing equal opportunity to those who grew up with fewer resources, less
developed personal capital, and less powerful social networks—that
is, less privilege. Still others view such initiatives as affording special
treatment and special rights, which they argue is antithetical to our
country’s founding principles. Many are concerned that the U.S.
judiciary, which is roughly 80% white and male, presents self-evident dangers of bias and alienation. Some fear that by seeking to
create a judiciary that simply “looks” like America, we risk dumbing
down our judiciary by putting people in positions they are not
competent to perform, similar to the criticisms made of affirmative action in the university setting.1 Included among these criticisms is purported “mismatching”—that is, placing those who have
been allegedly deprived of adequate preparation and training into
positions where their risk of failure is supposedly heightened, an
issue recently raised in the U.S. Supreme Court.2 Another difficult
question is where to draw the lines when it comes to diversity.
Some want to see more African-Americans in the legal workplace,
but must we then distinguish between dark-skinned and lightskinned blacks, given alleged discrimination on this basis?3 What
about my lawyer friends who are Mormon and have faced discrimination on that basis: should a concerted effort be made to increase
Mormon diversity in Colorado law firms?

Discussing Diversity
InQ: Vernā, you are a nationally known expert on countering
racial bias. I have found that just mentioning the word “diversity”
can elicit a strong reaction from whomever I am talking to. How
do you approach this conversation?
Vernā Myers: Dealing with racial bias is not about
perfection, but about connection, and sometimes you
have to become uncomfortable before you get comfortable.
InQ: Neeti, you were initially hesitant to get involved with this
article—why was that?
Neeti Pawar: When you reached out to me as
someone who may be able to share my experiences
with diversity and bias in the legal profession, my first
reaction was hesitation. I think my reaction is an
example of how attorneys of color must navigate
implicit bias in the legal profession. On its face, it seems that I
would, and some may even say should, simply be honored: I was
referred to you as someone in the legal profession whose opinion
was worth seeking. Instead, I proceeded cautiously: What is the
agenda? What is my perceived role? Am I being asked to provide
opinions as a representative of all minority lawyers?
InQ: That’s a whole lot of worry.
Neeti: I wouldn’t call it “worry”—just an awareness that everyone has bias. Everyone. And most of us aren’t aware of our own
biases. When you’re constantly confronted with other people’s
biases, the internal questions mentioned above just become part of
your thought process. You recognize that you will have to, in every
new situation, overcome preconceived labels. I have to anticipate
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and “undo” or neutralize the bias before I can move forward in
establishing credibility. I was also concerned about how my participation as “a minority lawyer” will affect my practice. Race is such a
divisive topic across the country right now—there’s not a lot of listening or self-assessment going on. If I speak candidly, will I alienate potential clients and referral sources? Will it affect my credibility with counsel and with judges in our community who may perceive me as “playing the race card,” “promoting political
correctness,” or “having a chip on my shoulder”? It would be easier
to politely decline, citing a heavy workload, an excuse perceived as
noble by our litigation-intensive profession.
InQ: Well, Neeti, I am grateful you not only agreed to talk to
me, but that you and others have shared these concerns with me
and the readers of this dialogue. These contributions invoke a
whole other level of analysis that I, as an ostensible white male
lawyer, never have to parse.

What Does Diversity Look Like?
InQ: Kenzo, in your position as a partner with a large Denver
law firm, what is your sense of the racial diversity of the Colorado
legal community?
Kenzo Kawanabe: While the data need to be updated, the Colorado legal profession lags far behind
society at large and other professions with regard to
racial diversity. Based on 2010 U.S. Census information, Colorado lawyers, judges, and other legal professionals are over 90% white, less than 4% Hispanic, 2 to 3%
African-American, 1 to 2% Asian-Pacific American, and .1%
Native American. If you focus on partners in Colorado law firms
listed with the National Association of Law Placement, women
comprise only about 24% and attorneys of color about 6% of partnership. There is no doubt that the legal profession has a long way
to go.
InQ: How does that compare to Colorado’s population?
Kenzo: Based on similar outdated Census data, Colorado’s general population is at least 30% racially diverse.
InQ: The most recent National Association of Law Placement
report4 suggests Denver does not compare favorably to other
regions, lags behind the national average for partners of color, and
is right at the average for firms with fewer than 100 people, as well
as those with between 101 to 250 people. There appear to be 15
U.S. cities that are doing better, percentage-wise, than Denver. Of
course, many of those cities are more diverse overall, which probably helps. Eli, your thoughts?
Eli Wald: Colorado’s largest law firms have a better
gender diversity record at the partnership level than
the national average. Regarding racial diversity, the picture is more complicated. While Colorado’s law firms
have average national numbers, it’s important to
understand the baseline used for drawing conclusions: Is the “average” racial diversity assessment based on national or regional numbers? What if African-Americans account for x% of the legal profession nationally, but only for y% in Colorado, and y is greater
than x—as is the case, of course. For example, what would you say
if African-Americans accounted for 10% of the legal profession
nationally, 2% in Colorado, and 3% of Big Law partners in Colorado? This analysis does not apply to women lawyers, because
women account for roughly 50% of the population nationally and
in Colorado, and law schools graduate roughly 50% women in and
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outside of Colorado, so one can compare national and Colorado
gender numbers more easily.
InQ: Still, as Kenzo pointed out, the legal profession’s numbers
are pretty anemic compared to other professions.
InQ: Siddhartha, would you describe your small law firm as
diverse?
Siddhartha Rathod: I would say so. We have 8
lawyers: 50% are women and 50% are minority. We
have attorneys with Iranian, Indian, Portuguese, and
Brazilian heritage. Our attorneys include those of the
Christian, Muslim, Jewish, Hindu, and Zoroastrian
faith. Furthermore, eight languages are spoken in the office.
InQ: Sounds like your firm is quite the outlier here in Colorado!
Still, aren’t there possible explanations other than bias for a lack of
diversity in some firms?
Siddhartha: Absolutely. In the legal profession, there is a
pipeline problem and a lot of competition for diverse candidates.
These diverse candidates want to take opportunities where they
can take leadership roles in cases and in their law firms. So they
come to firms like us. We say, “You’re phenomenal. You want a
leading role? Great. We’re here to support you in whatever way we
can.”
Arash Jahanian: I see deeper societal issues in the
institutional disadvantages inherent in the pipeline.
What you may have is a self-perpetuating problem. If
you have people in leadership who have not had the
same experience and don’t understand the issues others have faced, then they might bury their heads in the sand.
Siddhartha: I don’t think all the focus should be on big firms.
They include but a fraction of all attorneys, yet big firms get all the
attention. Why are we telling students they should go to big firms?
Why do law schools push students to big firms? I don’t think that
should be the aspiration. If they want the opportunities, trial experience, one-on-one writing critique, and so on, the smaller firm is
the way to go.
InQ: That’s exactly how my former law partner and mentor,
Dean Vanatta, sold me on working for his three-lawyer firm after
law school. He said, “Do you want to carry someone’s briefcase for
six to eight years, or do you want to try cases?” I joined his firm and
I was trying cases and arguing appeals within two years.
Siddhartha: In the Asian community, there is a huge familial
push to go to the big firms. If you don’t go to the big firm, some
elders in the Asian community view you as not being a success. You
could be very successful as an attorney general, public defender, or
district attorney, or working at a small firm, but still viewed as having failed. I encourage young attorneys to question these assumptions.

Does Diversity in and of Itself Have Intrinsic Value?
InQ: Arin, how does reducing bias and creating a more diverse
and inclusive work environment make for better lawyering?
Arin Reeves: Let’s focus on the impact of how different perspectives affect how one thinks. We each can
learn so much from one another. A more diverse perspective can only help—“groupthink” kills innovation
and intelligence, as does a lack of new ideas. Simply
put, I think most of us recognize that we learn more from those
who are different from us. The message to firms, large and small,
should be: If you choose not to be inclusive, you will be less effec-

tive as lawyers. You will have less knowledge, less experience, and
less insight, and this is not in your best interests. The “business”
case for diversity—attracting diverse clients—is a separate and distinct issue from diverse perspectives making you a smarter lawyer.
The first is about intelligent marketing and the latter is about just
plain intelligence.
InQ: How does reducing bias, in and of itself, make for the provision of better legal services?
Arin: Practicing law is about people, and getting and analyzing
information that will help you persuade other people. Biases can
blind one from getting to this information and being objective in
the analysis.
InQ: Eli?
Eli: The business case for diversity is centered on enhancing the
quality of representation: When lawyers make decisions in a
diverse context, the quality of the decision is improved because
diverse perspectives are reflected in the decision-making process.
Moreover, to the extent that diversity results from a meritorious,
level-playing field free of implicit biases, clients benefit from competitive, high-quality advice. Accordingly, some large-entity clients
only hire law firms that meet certain diversity standards.
InQ: Rich, you have been involved in opening channels for
diverse lawyers to corporate legal departments. What do you see as
the value of diversity in a law firm?
Rich Baer: Frankly, I have struggled trying to document that diversity makes for better legal representation. I know there are studies where public companies
with greater diversity on boards are purportedly more
successful than companies that are not. I’m a little
skeptical about that. I don’t try to grapple with this issue, about
whether “Is it really better?” I don’t make the argument that diversity will result in better representation, because I am concerned that
those who do not support diversity can dismiss it as not being
grounded in evidence.
InQ: Kevin, are you familiar with the many studies that diversity
proponents rely on to establish the benefits of having diverse
employees? Kathleen Nalty’s October 2014 article, “Going ‘All-In’
on Diversity and Inclusion,” collects a number of these studies, as
does Scientific American’s September 16, 2014 article, “How Diversity Makes Us Smarter,” by Katherine Phillips.
Kevin Loughrey: Of course, diversity proponents
argue that diversity is good for organizations, good for
the individuals involved, and good for society. In support of this claim, you have directed me to a number
of papers found on the Center for Legal Inclusiveness’s
website. These papers, in turn, were generated or sponsored by
Cascade, a women in business organization; the American Bar
Association, a longtime diversity proponent; the Minority Corporate Counsel Association; and the Hispanic National Bar Association. Without doubting the integrity of these organizations, there
was no chance that any of them were going to publish any study that
was not going to reveal value in diversity. This bias continues in the
cited studies, for example: three female corporate board members
are the number needed for optimal critical mass. Who says so? The
Wellesley Centers for Women. Diversity, its proponents argue,
makes organizations more successful. If that is the case, and in a
free market such as the United States enjoys, shouldn’t diversity
take care of itself? Diverse organizations will prosper; non-diverse
organizations will not.
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InQ: So you see bias in the very efforts to increase diversity in
the legal community?
Kevin: Attempting to promote diversity, without doubt, itself
involves a form of impermissible bias. Yes, it helps the individual
who is the beneficiary, but it hurts the person who comes in second place. It also diminishes the incentive to do those things that
should make an individual qualified for a favorable position,
because those qualifications are less important as a result of diversity than they would be without it.
InQ: Rich, it is interesting to hear you deemphasize the value
of diversity in creating a legal team to provide the best legal services.
Rich: I can’t agree with that characterization because I think
things are more complex and nuanced. I believe that diversity is
important because I’m seduced by intellect. I want the smartest
lawyers possible. That’s all I care about. If I’m only selecting white
males, then I am reducing, by 80% or more, my chances of having
the smartest team. For instance, at Qwest we realized that young
mothers were leaving law firms because they couldn’t handle all of
the demands on their time, and then they were leaving in-house
jobs because they couldn’t work full time, so we created a part-time
process. Not because we were good people, or that we felt strongly
about diversity, but because we realized their participation gave us a
competitive advantage because we were able to tap into this very
important part of the legal profession that was leaving and we were
able to keep these really smart lawyers.
InQ: Kevin, like Rich, you’ve served as corporate counsel—your
thoughts on the value of a diverse legal team?
Kevin: Probably, in most endeavors, some level of diversity is
desirable. If I make a decision, it will be the best decision I can
make. But if the three of us make a decision, it will probably be better—not always, but sometimes. If there is a mix of the socioeconomic strata where the decision-makers came from, including their
ethnic backgrounds, that also would probably improve the chances
of better decision-making. So, generally speaking, some level of
diversity is desirable. What is the level of diversity, how do you
achieve it, what does it include—these are the hard questions.
What about liberal or conservative, Catholic or Protestant, lefthanded or right-handed, attractive versus unattractive? How much
diversity do you want? They all have different experiences and I
don’t know which is good or bad, which adds to the equation and
which doesn’t. But, yes, diversity is generally desirable.
Rich: Ron, why take on the argument of whether or not the
“benefits” of diversity can be documented when we don’t need to? I
think we all should help those in our profession who haven’t had
the same advantages we’ve had.
InQ: And how can that be accomplished?
Rich: I think mentorship is the basis of the legal profession. I’ve
had a million mentors, and I would never be where I am today but
for their assistance. We need to pay it back. Why not pay it back
to those who haven’t had the network that I was blessed with just
because of my socioeconomic background and race?

Are Diverse Legal Teams Better?
InQ: Arash, has this diversity helped your firm’s practice?
Arash: The value of diversity, in an employment discrimination
and civil rights firm like ours, is that we have people who get what
it feels like to be discriminated against. That’s really important to
our clients. I remember my second day at work—we had just done
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mediation for a woman who was turned away from a club because
she was black. Qusair and I were walking away from the mediation and he talked about the “stench of discrimination” and “getting” what that means and feels like. When you are working in a
diverse environment like we have here, there is a base level understanding that comes from our racial, religious, and gender diversity.
Qusair Mohamedbhai: That’s not to say Caucasians can’t relate. One doesn’t necessarily have to be
of a certain race—sometimes race and poverty are synonymous. There are certainly many Caucasians who
have lived in poverty, who have a very strong cultural
connection with minority communities because of their socioeconomic status. And it’s never a case of “just because I look like you”
or “just because my life mirrors yours” I can relate to you. It’s not
that simple an answer.
InQ: How about within the firm itself—has your firm’s diversity helped?
Arash: In any law firm, any environment, there are going to be
barriers, barriers to women and minorities assuming leadership
positions. People look up the chain and they see that no one looks
like them. That’s a problem. In a non-diverse setting, you are not
going to feel welcome, you are not going to feel equal, and you are
not going to feel like you have the opportunity to advance. A lot of
people can talk about the value of diversity in any context, but for
us, it’s real and it’s personal.
InQ: Qusair, in a Big Law firm, can diversity help improve the
effectiveness of legal services in non-civil rights and non-discrimination contexts, such as corporate law, product liability, and so
forth?
Qusair: Sorry, I never worked in a bigger firm, but I think that if
the legal profession does not mirror the diversity of the community, that presents problems. Eventually lawyers run into diverse
jurors of various backgrounds—racial, religious, socioeconomic—
and the lawyers may be a little out of touch. They forget how other
folks live, how they perceive a billion-dollar product liability issue
or very, very rich property owners fighting over real estate. Having
diverse attorneys can serve as a conduit into a community’s heart
and soul so a law firm doesn’t lose touch.
InQ: Vernā, do you recall a specific instance where a diverse legal
team probably got a better result because of its diversity?
Vernā: Sure. A white senior partner in an employment discrimination case told his team that he felt he could work around a particular statement that a witness made. A black associate stepped up
and pointed out how badly he thought that approach would work
during trial. The associate had to sensitize the partner to the statement’s history and its racial implications based on her experience,
an experience that the partner did not share. What was said to a
black woman by a witness was “not that egregious” in the partner’s
eyes, but was “really bad” from the associate’s standpoint, and probably from the standpoint of some on their future jury too. This situation revolved around race, but age, religion, tenure, class, and personality all inform what we see, our blind spots, and our approach
to problem solving.

Diversity and Race Capitalism
InQ: Qusair, from where you sit, how has the Denver legal community done as far as improving diversity within the Bar and
Bench?
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Qusair: I am concerned about such efforts if all they really represent is “race capitalism.”
InQ: What’s that?
Qusair: Race capitalism is when law firms value diversity not
because of its intrinsic value, but because they believe it can help
the bottom line. So, they are capitalizing off of diversity; they are
capitalizing off of race.
InQ: Do you see a lot of that going on?
Qusair: Absolutely. There is a study by a University of Denver
law professor that reveals that many law firms put diverse models
on their websites to appear more diverse than they are because they
believe the appearance of diversity is to their capitalistic benefit.
But it’s not true diversity.
InQ: Eli, what are your thoughts on what has been described as
“diversity capitalism” or “race capitalism”—that is, pursuing diversity for the supposed “wrong” reasons, not for the individual person’s merit or their skills, but so that the firm simply could populate
itself with enough diversity to get accepted into the “club,” and the
firm it is not looking hard at whether those diverse peoples are
advancing or actually have power in the firm.
Eli: Diversity capitalism takes place when lawyers and law firms
take advantage and benefit from facets of their personal identity,
such as racial and gender identity. How should we feel about
lawyers and law firms who market and benefit from their identity?
For better or worse, that’s the world we live in. We can talk in the
abstract about a world in which racial and gender identity do not
matter. Do we live in that world? No. Everybody does it. In fact,
white male lawyers have been marketing their racial (Caucasian)
and gender (male) identity for years, benefiting from positive
assumptions about their competence and undivided loyalty to
clients, so it is a bit disingenuous to fault minority and women
lawyers who benefit from identity capital for doing the same thing.
But diversity capitalism can result in harm when law firms hire certain lawyers only so they can hold themselves out as diverse workplaces, while failing to extend them fair opportunities to learn,
develop, and become better lawyers; to find supportive mentors;
and to meaningfully compete for promotion to the partnership. So,
yes, it is very undesirable if a law firm takes advantage of the racial
and gender identity of its lawyers without extending the lawyers a
fair opportunity to compete to become a partner.
InQ: So what we’re talking about are law firms walking the
walk, not just talking the talk?
Siddhartha: Right. Shell Oil has taken a pledge to not just have
minority attorneys on its law firms’ letterhead, and not just have
minority attorneys assigned to their cases, but to have minority
attorneys doing a major portion of its legal work. Shell put this
challenge out in 2004. However, I don’t know what’s happened
with the challenge since then.
InQ: Kevin, Siddartha points out that some companies have
agreed that they will retain law firms who will meet or try to meet
certain diversity goals. What do you think about these efforts to
reward law firms with a diverse workforce?
Kevin: I would not join such a group myself and I would discourage others from doing that because the harm done by the
efforts to achieve diversity is worse than the good done by the
effort to accomplish it. I think it would do nothing to improve the
quality of legal services, and if it did, it wouldn’t outweigh the harm
it does to the ability of companies and individuals to act freely. I
believe that law firms are being coerced by social and economic

measures to achieve diversity, and absent this effort, I do not think
these firms would do this on their own.
InQ: Eli, is it discomforting to you that an organization would
select a law firm based on its racial makeup?
Eli: I doubt any entity client will select a law firm solely based on
its racial makeup. Corporate America is for profit. Entities hire the
best lawyers they can afford, while also valuing diversity. Similarly,
even though law firms value diversity, a law firm is unlikely to hire
an unqualified attorney solely based on the lawyer’s racial identity.
InQ: Siddhartha, how do you distinguish between a legitimate
effort to increase diversity in a firm because someone believes that
it will provide better legal services and a better work environment
versus someone who believes it will improve the bottom line simply because of the “optics” it supplies? Is there some kind of acid
test that can be employed, some way someone looking from the
outside in can decide whether the effort is legitimate?
Siddhartha: I’d start by looking at the number of minority partners, at the number of minorities assigned to big cases, at the number of minorities actually doing trial work, and at the number of
minorities doing things at a responsible level. I think it’s great that
companies are recognizing that having a diverse attorney pool is
going to increase the bottom line. But is the company or the firm
thinking: Do I just need to hire models to get that? Do I just need
to hire entry level associates to get that? Do I need to focus on
developing minority attorneys that can assume greater case responsibility and create a truly more diverse community within my company or firm?
Qusair: Our law firm walks the walk. It’s not hard to create a
diverse culture. The fact that so many law firms have struggled with
it for so long is just mind-blowing. It shows there are deeper
entrenched institutional issues at these firms. There are a lot of big
firms that have achieved diverse workplaces. There are others that
just can’t. And the ones that can’t—there are reasons for that: a
reluctance to open doors for minority candidates, a reluctance to
give them the experience to succeed.
InQ: Arash, Siddhartha, and Qusair, I’ve handled both sides of
discrimination cases—are you guys saying I was less able to effectively represent my clients than a lawyer who shared my client’s
identity status? I’d like to think my lawyering skills were not constrained by the color of my skin or my gender.
Siddhartha: Of course not. We know some attorneys who came
from well-to-do families, who are non-minority, who are straight
men, but who have really dedicated a portion of their lives to
understanding the issues that those communities struggle with, and
they are phenomenal attorneys because of it. But the advantage of
being a minority is that you grew up with it. You grew up with that
cultural identity. For me, being first generation in this country, for
others in this office being immigrants to this country, we have a
cultural awareness and sensitivity that our clients appreciate.
Whether it is contract work or patent or product liability, whatever
it is, it all comes down to: how is a jury going to look at this? And
juries are diverse. And clients are diverse. Shell Oil wants its attorneys to be racially diverse because it believes its customers are
racially diverse. Everyone needs oil—everyone all over the world—
so unless you have the ability to understand the client’s needs and
who the client’s customers are, then you are going to miss out on a
business opportunity.
Arash: There are white attorneys and staff at our firm who are
good examples of people who are not minorities but who “get it”
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because of their backgrounds and their dedication to the issues. I like
to say that they speak the language. We have gotten to know the
activist community, people who are out there on the streets, marching and fighting for these issues, through direct advocacy. Some of
these white individuals have been out there working for these communities and fighting for these issues for years. They may very well
understand some of these issues on a level I haven’t thought about.
In the context of this discussion, “diversity” can take on a number of
meanings, including diversity of experience and perspective.
InQ: Meshach, can you think of an example where the diversity
of a legal team contributed to a better legal work product?
Meshach Rhodes : I was working on a case involving a lot of plaintiffs from different countries, all Spanish-language speakers, with no minorities in the room.
I became the de facto minority “voice.” I was really junior and I thought I had no right to be doing anything
other than contributing to the legal research. It was a little empowering for me at the time and I thought, well okay, I do have importance. Everyone in the room had the same answer regarding strategy. There was one attorney, however, who kept asking me about
my approach and, finally, he said, “Meshach might not be the right
person, but we should probably get someone more senior who
speaks the language, who understands the culture.” And they did—
that was the right call. And they ended up changing their strategy
and I know it was helpful.

Are All Diversity Initiatives Equal?
InQ: Kevin, since you previously agreed that some level of diversity is advantageous, how do you get there?
Kevin: I think there are some things you can do. You can advertise more broadly. You can visit schools where the target group
attends to encourage a wider range of applicants. Education is
probably the number one aspect by which you remedy those kinds
of problems. What worries me, though, is you get to the point
where you disadvantage someone who doesn’t belong to the
group—a more talented person who is known to you does not get
the job so that you can hire a less qualified person because they
belong to the group that you favor. I don’t see any justification for
that. As I said earlier, in a free market such as the United States
enjoys, shouldn’t diversity take care of itself? Diverse organizations
will prosper; non-diverse organizations will not. I turned on the
television the other day and the NBA was on. The players were
disproportionally tall, black, and exclusively male. Why did no one
mention this? Why are no diversity advocates suggesting that
something be done? Because those are ridiculous questions. Merit
and usefulness to organizations are the reason that organizations
choose, retain, and promote their members. It is done far from perfectly, but it is done. It is undoubtedly done unfairly in some cases,
and at times for dishonorable reasons. To the extent that this is the
case, those organizations will be punished by the market.
InQ: What if the market is rigged?
Kevin: Markets are imperfect more often than they are “rigged.”
Nonetheless, they still operate, and they do so more fairly than
other mechanisms.
InQ: Eli, how do you respond to those, like Kevin, who argue
that market forces adequately serve to control discrimination, and
that public and private efforts at increasing diversity are misplaced?
Eli: The “economics of discrimination” argument essentially
means that discrimination is inefficient and will therefore not take
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place in competitive markets. Market forces, however, assume
rational decision-makers. Implicit bias is irrational, in the sense that
it is unconscious and unintentional. Without awareness and training to minimize the impact of implicit bias, market forces cannot
address discrimination that results from implicit bias. For example,
market proponents assume that assessment and promotion decisions are based on merit. But if implicit bias results in a system that
favors white men—in terms of evaluation, mentorship, and who
gets better assignments and opportunities—then the system is not
meritorious and not competitive.

Diversity and Quotas
InQ: Kevin, what’s your beef with many of the efforts to
improve diversity in the Colorado legal profession?
Kevin: Diversity is affirmative action for the 21st century. As
affirmative action lost its appeal and was becoming less popular
with the electorate, a change occurred. We were no longer encouraging, or forcing, private entities to hire members of certain groups
for the benefit of those groups or individuals. We were doing so
because diversity is good for all of us. This argument has the further attraction of giving legal cover to the glaring problem of affirmative action, which is clearly discriminatory, and as such, presents
its proponents with legal challenges.
InQ: Are you saying diversity initiatives are simply disguised
quotas?
Kevin: Yes, advocates of diversity are supporters of quotas. They
will often say they are not, but that is untrue. You can’t really have
the conversation about diversity without talking about quotas or
something so close to quotas that there is no practical difference.
The starting point for the argument is that certain groups are
underrepresented. How do you know? You know because there are
not as many x’s in some situation as there are x’s in the general population. In other words, there is a quota and it is not being met.
Nobody likes the idea of quotas, so everyone tries to avoid it. It is
unavoidable. Once you start fixing the problem, you don’t know
when you are done until you have the same number of x’s as are in
the population or, in other words, until you have met the quota. At
this point, you are not selecting individuals, you are selecting group
representatives. In what area of life, where merit is a criteria, are
things distributed in such mathematical proportion? What races
are included? How many ethnicities? If we move to the categories
that some suggest should be added, it becomes more complex.
There are at least dozens of possible religions, and religion, unlike
the other categories, is a matter of choice. Culture, too, has an element of choice, and they number in the hundreds, at least. Disability and sexual preference present their own issues. Taking them all
into consideration, how many factors must someone take into
account when making a hiring decision? What weight should each
factor be given? Is a disabled, black, homosexual woman “worth”
more than a Hispanic, disabled male? This discussion quickly
devolves into the absurd, but it is a reality if we accept the precepts
of diversity.
InQ: You seem to be arguing that all efforts to improve diversity in the legal community are tainted.
Kevin: To accept diversity initiatives is to sacrifice quality. To
maximize quality, decisions should be made solely on the basis of
quality. To decide on the basis of anything else is to say that quality is subservient to some other value—in this case, diversity. Some
argue that there are sufficient quality applicants in every group to
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allow for both quality and diversity-supporting decisions. The
facts don’t support this argument. If, in fact, individuals in these
target groups have been unfairly discriminated against for generations and have, as a group, had poorer educational experiences,
fewer opportunities, and less actual experience, how could they
also have equal credentials in equal numbers as members of
favored groups? They can’t. If every organization, everywhere, at
every time, is expected to have a membership that reflects society
perfectly, it can only happen if we are willing to accept that such
organizations will have lower overall quality than if diversity was
not a consideration.
InQ: Arin, how do you respond to those who view efforts
geared toward minimizing implicit bias, and thereby improving
diversity, in the legal community, as simply an effort to create quotas divorced from merit?
Arin: Reducing bias is not the same as giving anyone an advantage. It involves correcting distortions in decision-making. I tell
people, “You don’t have to believe in diversity to reduce bias. It is
not my job to persuade you on what you think, but it is everyone’s
responsibility to reduce bias.” I agree with the criticisms of some
diversity initiatives. Many of the skeptics of diversity and similar
initiatives see holes in what is being said and done that diversity
proponents cannot see, and they can be our best friends in figuring out how to create real diversity.
InQ: Eli, do you believe it is a fair criticism of diversity-enhancing efforts that they really are motivated, in large part, by a desire to
fulfill a quota?

Eli: No. Well-designed diversity-enhancing efforts have nothing to do with quotas. Instead, they correct for past discrimination
and present inequities, such as implicit bias. Bias awareness, a cornerstone of diversity-enhancing policies, requires that we acknowledge that the practice of law is not blind to lawyers’ personal identities. Because standards of assessment, performance, and excellence tend to be implicitly biased in favor of white male
heterosexual lawyers, bias awareness calls for leveling the playing
field and developing yardsticks that measure objective professional
performance, rather than stereotypes and biased assumptions
related to lawyers’ gender and race.
InQ: Some argue that attempts to improve diversity in the legal
community diminish efforts to judge lawyers based on their competence.
Eli: Lawyers ought to be assessed pursuant to meritocratic standards of competence. There is no inherent conflict between competence and diversity. Those who believe otherwise are sometimes
confused about the meaning of merit. Frequently, law firms try to
and believe they measure merit, but instead measure social capital,
such as the quality of one’s relationships and connections, and cultural capital—that is, one’s level of sophistication and understanding of the culture of a law firm or a law school. While law firms
should measure achievement and merit, these should be evaluated
fairly and accurately, avoiding metrics that actually measure things
other than merit, like relationships and cultural know-how. When
we talk about merit, we should make sure we are measuring it, not
capital endowments.
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InQ: Kevin, while you and diversity advocates might agree that
more diversity in law firms would be a good thing, it seems that the
real stumbling block in your mind is how to get us there. Is that fair?
Kevin: Yes. I think if there were some way to weigh the components, I might come out with a significantly lower weight on the
importance of diversity than diversity advocates, but I think your
statement is probably fair.

people I’m meeting with, find out what they like to do in their free
time, and so on. When I walk in to meet with this guy with 50
years of industry experience, I can show him that I know the law,
and then we can find what we have in common. When I’m in front
of a jury, I do the same thing.

Navigating Non-Diverse Industries

InQ: Vernā, I’ve heard from folks who say, “Sure, it would be
great to have a more diverse judiciary, but judges have to earn their
way onto the bench by showing competence. If our judiciary looks
the way it looks based on merit, so be it.” Ignoring for the moment
whether the judge selection process is truly meritocratic and uninfluenced by special interests and politics, what is your view on the
current state of our country’s relatively non-diverse judiciary?
Vernā: I think there is a risk for any society where some of its
most important decisions are not informed by its diverse citizens. If
a class of predominantly white males makes the rules, especially
since we know implicit bias exists, can that be acceptable? Also, I
think that focusing on “merit” is a form of resistance to the problem. I don’t think anyone who sees the downside to having a narrow class of persons wield so much power could approach the issue
so simplistically. We don’t expect or want such a skewed and distorted society. Folks who assume everything is “merit-based,”
which sounds so objective, do not see how many persons simply
are not allowed to compete—in fact, many people face a form of
subtle exclusion that has been embedded in our systems. Those
who have the power dominate, and therefore they naturally shape
the norms and set values and culture. These become barriers to
those who are different, and they perpetuate the status quo—
maybe not consciously, although this can be the case.
InQ: Are you suggesting that considering merit—or competence—is improper?
Vernā: It’s not that simple a question. Let’s start with who gets
into what schools. Is that always merit-based? Let’s talk about
which schools we hire most from. How much of that selection
process is based on preferences, comfort, family, and social networks? The problem starts early: People who are just as capable as
others don’t get to play the “merit” game. They are shut out for any
number of reasons, including income and opportunity. If these
people aren’t given a fair chance to compete in the merit game, they
can’t compete period. Also, arguments relating to merit rest on the
fiction that everyone is positioned the same from the start. They
are not. Our country’s legally sanctioned history of exclusion created an uneven playing field. We must look to the concept of
equity—working to create fairer outcomes—if we are ever going
to rectify the tilt.

InQ: Kevin, as general counsel and CEO of some of the West’s
largest mining concerns, were you aware of any implicit racial or
ethnic bias in your department or company?
Kevin: The fact of the matter is that the mining industry is primarily a white and Hispanic industry. There are very few blacks in
the traditional U.S. mining industry, especially in the Western
United States. I believe this is due in large measure because the
population base from which the industry draws is rural America.
The mines are located outside of Boise, Idaho, Reno, Nevada, and
so forth, and so the applicants that it draws are generally not black,
nor are the employees. If you just play the numbers game, mining
has a very skewed labor force. When you did get the rare black
employee, there was some explicit and probably some implicit
racial bias in the rank and file, just because it was so unusual to get
a black employee.
InQ: Do you feel that the Hispanics you refer to were able to
rise as easily as Caucasians in the mining industry, or did they face
additional obstacles because of their race or ethnicity due to explicit
or implicit bias?
Kevin: You are kidding yourself if you don’t think there is something there to keep any clearly defined minority group from rising
quite as fast. That just happens. We tried to always talk about
merit. It was known what my thoughts on the subject were—merit
was the key. We had people who rose very fast, very far. But I
wouldn’t dismiss the fact that implicit bias played a role—it’s hard
to get rid of.
InQ: Meshach, what has been your experience in industries that
are not diverse?
Meshach: I work for a big company in the dairy industry. I’m
lead counsel and we do their regulatory work. Now, the agricultural
and dairy industry is not the most diverse industry. So if you are
sending someone like me to lobby in an industry that is fairly well
established, and in front of folks who do not necessarily look like
me, you are taking a risk because I might not be able to create those
same types of relationships. And when I’m dealing with opposing
counsel, often I have faced that kind of subtle attack: “So, have you
ever set foot on a farm?”
InQ: So now we are dealing with not just implicit bias, but
express bias, except it may not be bias at all, but simply part of a
plan to throw one off balance?
Meshach: Yeah, I don’t think it’s necessarily motivated by race,
ethnicity, and gender. I think it is a strategy to paint me as an outsider in an industry when being in the loop is incredibly important. And so I handle it in different ways. I joke a lot because I feel
it makes me a little more approachable and prevents them from
getting the best of me. If I show that it’s not affecting me, which it
probably is not, then they can keep doing it and it makes them look
foolish. A colleague of mine makes a frontal assault and simply
says, “That is not appropriate.” What I tend to do with this particular client is to do as much groundwork as possible, research the
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Conclusion
In an earlier InQ dialogue—“Does Popular Culture Influence
Lawyers, Judges, and Juries?”5—I interviewed several lawyers and
judges, as well as a Hollywood screenwriter and jury consultant,
regarding the effect of popular culture, particularly the movies, on
trial lawyers, judges, and jurors. There was not one person of color
among the interviewees. Their favorite movie? To Kill a Mockingbird, based on Harper Lee’s great novel, starring Gregory Peck as
the inestimable and heroic Atticus Finch. This admiration was no
doubt founded, in large part, on Atticus’s virtue—a white lawyer
courageously defending a black man wrongfully accused of raping
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a white woman in small-town Alabama in 1930s. All agreed that
Atticus Finch was what great lawyers, and great lawyering, are all
about.
But then came the recent publication of Harper Lee’s long lost
sequel,6 Go Set a Watchman, which revealed Atticus as a former Ku
Klux Klan member and segregationist. I haven’t gone back to poll
the interviewees from this earlier dialogue to find out if To Kill a
Mockingbird still tops their movie list, but why shouldn’t it—a great
movie is a great movie, right? Critic Alexandra Alter notes:
[Atticus’s racism] is also certain to spur debate about the
character of Atticus, and his moral integrity in Mockingbird—a
staple of high school curriculums around the country—that
made him a cultural icon whose influence transcended literature,
inspiring generations of lawyers, teachers and social workers. . . .
Some writers and literary critics see added value in a more
complex, and flawed, version of Atticus. If Mockingbird
sugarcoats racial divisions by depicting a white man as the
model for justice in an unjust world, then Watchman may be like
bitter medicine that more accurately reflects the times.7
So, one of the great icons of racial justice “turns out” to be a
racist. Michiko Kakutani, another reviewer, writes:
One of the emotional through-lines in both Mockingbird and
Watchman is a plea for empathy—as Atticus puts it in
Mockingbird to Scout: “You never really understand a person
until you consider things from his point of view.” The difference
is that Mockingbird suggested that we should have compassion
for outsiders like Boo and Tom Robinson, while Watchman asks
us to have understanding for a bigot named Atticus.8
After considering this commentary, I began to wonder: What if a
person of color had been included among my interviewees in “Does
Popular Culture Influence Lawyers, Judges, and Juries?” Might that
person have had a different opinion of Atticus and a different
“greatest all-time movie” about lawyers?9 Harvard law professor
Randall Kennedy describes the book as one about “the nobility of
the white savior.”10 Fighting words, perhaps, for the fans of To Kill a
Mockingbird, but a valuable and different perspective for sure.
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