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Useful tife Evidence in Construction Defect Cases
Ronald M. Sandgrund and Scott F. Sullon

This article discusses issues conceming evidence of "use-

ful life" that feature prominently in construction defect law-
suits. "Useful life" refers to the anticipated time during
which a newly built construction element can reasonably be

expected to perform its intended function subject only to rou-
tine maintenance and repairs due to ordinary wear and tear.

Construction professionals often seek to rely on useful life
evidence to reduce a properly owner's claimed damages by
arguing that any damages award should be reduced by an

amount equal to the value of the property owner's previous

use ofand benefit from the defective construction. This arti-
cle describes typical situations where useful life evidence

arises; a proposed analytic approach to determining the

admissibility of such evidence; and practical problems courts
and practitioners likely will face applying this analytic
framework.

Useful Life

Disputes regarding application of the useful life concept

often arise in construction defect cases. The useful life
defense argues that a property owner's repair or replacement

cost damage claim should be prorated for the already-expired
useful lives of the allegedly defective building components,
because fairness requires only that the plaintiff be placed in
the position he or she would have been in without the defect,

so as to avoid a windfall.l

Typical Fact Pattern

A typical useful life defense might involve a structure
with a leaking roof, failing septic system, and severely

cracked foundation wall. The defendant might argue, and

present evidence from expert witnesses, that a "typical"
asphalt shingle roofhas a useful life equal to the length ofthe
roof shingle manufacturer's warranty (usually 25 years), that

Ronqld M. Sandgrund and Scott E Sullan are members of
thefirmVanatta, Sullan, Sandgrund, Sullan & Smith, PC.,
in Denver.

a septic system has a useful life of 15 years because that is
the "usual" time frame within which such a system needs to
be replaced and that the useful life of the foundation wall
equals 27.5 years, the depreciable life ofresidential propefty
held for business purposes.

ooUseful Life" Defined

The phrase "useful life" has no single, accepted meaning

across disciplines. It is often used by scientists to describe

material failure rates, by accountants to calculate asset valu-
ation, and by courts to define recoverable damages.

Failure Science Analysis
A material failure scientist's graphical representation of

the useful life of tangible properfy typically looks like a bath-
tub-shaped curve. Initially, the failure rate decreases steeply

during the "wear-in" phase; the rate remains somewhat level
during the "useful life" phase; and then, the rate slowly
increases during the "wear-out phase."2 If one ever wondered
why it seems that purchased goods' warranties appear to
expirejust before the goods fail, it is because manufacturers
have a pretty good idea of what this cuve looks like.
Scientists acknowledge that how one defines the useful life
of something dictates the shape of the curve; that this defini-
tion is subjective and often the focus of dispute; and that
"useful life" analyses conducted on complex systems located
outside the laboratory are rare. For example, when does the

repair of exterior wood siding systems become so extensive

and expensive as to suggest the system has reached the end

of its useful life?3 How does one objectively quantiS the

condition ofa wood siding system so as to describe accurate-

ly the system's condition towards the end of its useful life?

Tax and Accounting Analysis
When accountants measure an asset's useful life, three

methods are typically employed: straight-line methods
(resulting in an equal amount being charged during each

period of its life); accelerated methods (resulting in more

being charged in the early part of the asset's useful life); and

piece-rate methods (resulting in the charge being directly
related to the amount the asset was used during the period).
Moreover, an asset's useful life might be measured against

the date it wears out, it becomes technologically obsolete, or
the project for which the asset was acquired is complete and

the asset is not likely to be used in other projects.a

The tax world engages in a useful life analysis in a very
rough and sometimes arbitrary sense when addressing depre-

ciation. "Depreciation" is defined by the Internal Revenue

Code (IRC) as an annual income tax deduction that allows
the taxpayer to recover the cost or other basis ofcertain prop-
erty over the time the taxpayer uses the property.s "Useful
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life" is defined by the IRC as "[a]n estimate of how long an

item of property can be expected to be usable in trade or

business or to produce income'"6 The IRC generally only

permits depreciation of property used in business or an

income-producing activity that has a "detenninable useful

iife."7 While improvements to real property may be depreci-

ated, land cannot because it does not wear out and become

obsolete over time.8

Presently, Internal Revenue Service (lRS) regulations

allow residential rental property a statutory useful life of 27 '5

years and commercial properfy 39 years.e Obviously, lobby-

ing efforts and changing political and policy considerations

reiating to encouraging investment affect statutory useful life'

Moreover, under the tax code, one stops depreciating proper-

ty either when one has fully recovered its cost or other basis

or when the asset is retired from service, whichever happens

first.lO Because an asset's useful life in the accounting context

is derived from statute, related case law is of lifile help in

applying the useful life concept to civil damages claims'11

Legal DamagesAnulysis
In Colorado, where the authors practice, as in most other

states, statutory and common law regarding recoverable

damages, and what constitutes appropriate setoffs from such

damages, combined with the applicable evidentiary rules,

gou..r, the proper analysis relating to the admissibility of
useful life evidence. While the discussion below relates, in

part, to Colorado's damages case law and evidentiary rules,

ihir lu* and these rules are not very different from those

applied in most other states with regard to commercial prop-

eiiy injury. However, Colorado case law relating to residen-

tial property injury is more favorable to the propefiy owner

than other states' laws, primarily because Colorado general-

ly does not recognize economic loss rule limitations on tort

claims arising from residential property injury'

Common Law Damages Measure

At common 1aw, the presumptive measure of damages for

reparable defects in, and resulting injury to, residential proper-

ty is the cost to repair those defects and property damage, even

iithat cost exceeds the value ofthe propefi although the trial

court may apply a different damages measure in its discretion

if warranted by the facts.l2 As to commercial property, the

usual damages measure is the cost to put the defective struc-

ture in its warranted condition, unless to do so would cause

unreasonable economic waste, in which case the damages

measure is the difference in market value between the structure

conffacted for and the imperfect sttucture received'13

Property owner counsel typically argue that useful life

evidence is irrelevant, prejudicial, confusing, and a waste of

timela because (a) consideration of useful life evidence sug-

gests to the jury a measure of damages contrary to the prop-

er damages measure, cost to repair; (b) the "useful life" of the

particular defective construction element at issue has never

been the subject ofany peer-reviewed, scientific, and gener-

ally accepted study; (c) the "useful life" concept presuppos-

es nondefective, new construction, and the claims concern

defective new construction; and (d) allowing a useful-life

damages setoff undermines public policy by providing con-

struction defect clefendants a powerful incentive to delay

repairs and./or settlement because every day's delay allows

the defendant to argue for a larger damagesdiscount because

the owner purpotedly has had the "use" (albeit impaired) of

the defective buiiding component every day such delay con-

tinues. Counterarguments available to construction defect

defendants are discussed below.

Useful Life Case Law

ln Gold Rush Inv., Inc. v. G.E. Johnson Constr' Co ,l5 the

Colorado Court ofAppeals affirmed a jury verdict where the

trial courl permitted the plaintiff to introduce "useful life"

evidence to suppotl its diminution in value damages claim to

show that, even with repairs, a hotel's useful life would be

shortened and that costly continuing repairs would be neces-

sary. The authors have located no Colorado cases allowing a

defendant to present useful life evidence to reduce a damages

award on a cost of repair damages claim.

Many cases outside Colorado have examined whether to

allow the fact-finder to consider useful life when awarding

damages for injury to real property improvements' The cases

generally turn on four issues: (l ) whether the propefiy is used

for commercial or residential purposes by the owner;

(2) whether the claim sounds in tort or contractl (3) whether

the repair involves a "betterment" of the property or concerns

property that is obsolete; and (4) whether the injury is

irreparable.l6 The damages principles described by these

cases are consistent with Colorado law.

First, the presumption that the proper measure of damages

is the cost to repair generally does not apply to injury to com-

mercial property in Colorado.lT Second, Colorado's econom-

ic loss rule typically precludes tort claims by an owner

against a commercial property builder, limiting the owner to

contracfual remedies.l8 Third, where a repair constitutes a

"bettetment" of the original construction, a defendant is usu-

ally not liable in Colorado for the additional cost, unless the

alleged betterment simply constitutes restoring the propefiy

to its warranted or a reasonably useful condition'le And last,

if damage to a structure is irreparable, at common law the

damages measure usually is the diminution in market value,

not the cost of repair.2O This question has not been addressed

under Colorado's Construction Defect Action Reform Act
\
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(CDARA),2' Colorado's answer to what its legislature per-

ceived as a rash of construction defect litigation. Other states

have adopted similar reform measures. Discussion of appli-

cation of the "useful life" defense under CDARA is useful in
analyzing similar issues under other states'analogous laws.

Useful Life and Colorado Statute

CDARA defines what "actual damages" may be recov-

ered against a construction professional due to defective con-

struction. Under CDARA, a residential property owner

claimant may recover as actual damages the /esser of the

(1) fair market value of the real property without the alleged

construction defect; (2) replacement cost ofthe real proper-

ty; or (3) reasonable cost to repair the alleged construction

defect, together with relocation costs, other direct economic

costs related to loss ofuse, ifany, interest as provided by law,

reasonable attorneys'fees and suit costs awardable by law,

and personal injury damages recoverable and as limited by

law, except as limited by statute.22

Because none of CDARAs three damages measures

explicitly refer to the expended "useful life" of the injured
property, CDARA is silent as to whether it preempts com-

mon law setoffs from such damages.23 Property owner coun-

sel may argue that because CDARA does not expressly

require consideration of the properfy's useful life, it is irrele-
vant to determining a properly owner's actual damages.

Construction professional counsel will argue that because the

legislature did not expressly mention useful life, it intended

to leave the common law rules as they were, and the useful

life defense may be considered.2a

Policy Considerations

Courts consider policy considerations relating to jury
confusion, delaying claim resolution, and conferring a wind-
fall on property-owner plaintiffs in analyzing the useful life
defense.

Jury Confusion
In rejecting a setoff for the alleged useful life of certain

construction components, the leading decision of Council
of'Unit Owners of Sea Colony East v. Carl M. Freeman

Associates, Inc.,2s refused the useful life defense in a resi-

dential construction defect case, stating that its initial
appeal in "preventing a windfall for Plaintiff . . . has the

potential of giving the Defendants too much of a benefit."
Noting that tort damages are intended to make a plaintiff
whole,26 the court said that applying the theory to claims

involving "exterior walls, concrete, roof and interfacing"
has the "potential to create significant proof problems and

substantial jury confu sion."27

Council of Unit Owners of Sea Colony East added that, if
a plaintiff did not receive the benefit ofhis bargain and there

is a need for replacement or repair of a component, and a

defendant is entitled to some "mitigation" for useful life, then

the plaintiffalso should receive an "offset" for the diminished

use of the defective component during its "not-so-useful

1ife."28 The court concluded: 'Although qualitatively attrac-

tive as an approach, the quantification of such diminisheduse,
along with assessment of useful lives of components such as

those pertinent to this case, as a proof problem, is simply
overwhelming."2e Council of [Jnit Owners of Sea Colony East

may be particularly persuasive in jurisdictions that rely on the

Restatement (Second) of Tbrts in formulating their damages

measures. This is because it relie4 it part, on section 929 of
the Restatemenl in rejecting the useful life defense, the same

section adopted by the Colorado Supreme Court in Board of
County Comm'rs v. Slovek,3o its leading case on recoverable

damages for injury to residential property.

In Shaw v. Bridges-Gallagher Inc.,31 the Illinois Court of
Appeals held that instructing on a "useful life" defense

would confuse the proper measure of damages-namely,
cost of repair-with an improper measure of damages-
diminution in value. Shaw noted that useful life evidence,

while arguably relevant to a damages claim measured by
diminution in value, was irrelevant to a damages'blaimmeas-

ured by the cost of repair.

Deluying Claim Resolution
Property owner counsel argue that allowing the introduc-

tion of speculative useful life evidence provides construction

defect defendants a powerful incentive to delay repairs and

the settlement of litigation because every day's delay theoret-

ically allows the defendant to argue for a larger damages dis-

count because the plaintiff purportedly has had the "use"
(albeit impaired) of the defective building component every

day such delay continues. Shaw v. Bridges-Gallagher, Inc.,32

relied on this policy argument in holding that the plaintiff-
homeowners' damages award should not be reduced to

reflect the alleged benefit they received from the use of a
defective roof but, rather, that such damages must equal the

cost to repair the roof:
We also agree with plaintiffs that even if courls only
allowed defendants to reduce damages by the value

of the time plaintiffs actually used the building, this

wouldjust encourage defendants to delay repairs and

to delay settlements of suits because the longer plain-
tiffs used their buildings, the more defendants could
deduct from the damage awards.33

Windfall
The most compelling argument for allowing a useful life

defense is that unless a setoff is allowed, a plaintiff property
owner will garner a windfall if a defendant construction pro-

fessional is saddled with a damages judgment for the cost of
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replacing a construction element nearing the end of its useful
life. As one court phrased the argument, before rejecting the

usefui life defense: "fairness and equity dictate that if repair

of [an] element is required then that cost has to be pro-rated

to reflect that a plaintiffwould have gotten the benefit of . . .

the useful life of that particular component . . . fputting the]
plaintiff in the position it would have been in without the

breach and in turn to avoid giving plaintiff a windfall."3a
A closely analogous "fairness" argument has been

addressed by the Colorado Supreme Court. ln S/ovek 35 the cost

of repair constituted between two and three times the preinjury
value of the property. In upholding the trial court's discretion to

allow the properfy owner to recover over twice the property's

value as his cost of repair damages, the court said:

If the damage is reparable, and the costs, although
greater than original value, are not wholly umeason-
able in relation to that value, and if the evidence

demonstrates lhat payment of market value likely will

not adequately compensate the property owner .for
some personal or other special reason, we conclude
that the selection of the cost of restoration as the

proper measure of damages would be within the 1im-

its ofa trial courtb discretion.36

Many courts refuse to reduce damages to account for the

expended useful life of damaged propefty, even where the

repair cost exceeded the property's value, because to abate

damages under these circumstances is "neither fair nor equi-
table" when the injured party is compelled to replace the

damaged property prematurely.37 Particularly where repair or
replacement of the injured properly involves significant
transaction costs, "practical realities" must be considered.38

These practical reaiities may include the fact that a home-

ownel for example, cannot buy a twelve-year-old septic sys-

tem of "like kind and quality" to replace the one damaged by
a defendanth negligence and that the homeowner may not be

able to afford the cost of a brand-new system, yet such a sys-

tem is all that is available and the homeowner cannot live in
his house without a functioning system.

Other courts reason that where the useful life expectancy
is "indefinite," a useful life abatement is improper.3e Still
others find that the tortfeasor is not entitled to a credit if
acquiring new, replacement propefiy or components was the

"cheapest course possible."a0 Finally, where damage is to an

integral part of a structure, not a separate part that through

normal wear would require independent replacement during
the life of the structure, then the "new-for-old"41 replacement
proscription does not app1y.12

Evidentiary Considerations

Assuming useful liie evidence is legally relevant in a par-

ticular case, what evidence of useful life is admissible?
Because little, if any, scientific, peer-reviewed published

infonnation exists regarding the useful life of particular con-\-,
struction elements, most construction expefis furn to their
own experience in defining and measuring useful life.
Colorado's leading scientific evidence case, People v.

Shreck,a3 which adopts a Daubert-\lke analysisaa similar to

that used in the federal courts and by many state courts,
instructs that, depending on the nature of the evidence and

the conclusions sought to be drawn from that evidence,

courts may be required to exercise their "gate-keeper" func-
tion and preclude invalid or unreliable opinions. A Shreck-

Daubert inquiry regarding the admissibility of scientific
expert testimony should focus on the reliability and rele-

vance ofthe proffered evidence and require a determination

as to the reliability ofthe scientific principles, the qualifica-'
tions of the witness, and the usefulness of the testimony to
the jury.a5

In Shrec:k, the Colorado Supreme Court held that a court

must gauge the relevance and reliability of expert testimony
as to scientific analysis, such as the results and meaning of
DNA sampling. However, the court noted that "experience-

based" specialized knowledge is not well suited to a similar
analysis because such experience-based knowledge is "not
dependent on scientific explanation."a6 Where the trial court

allows the admission of "experiential" opinions over a party's

objection, Shreck teaches that the pafiy's concerns can be

"mitigated by'vigorous cross-examination, presentation of1,
contrary evidence, and careful instruction on the burden of
proof' " (citations omitted;.47 State and federal courts will
continue to face challenges in gauging the admission of use-

ful life expert testimony.

Motions in Limine: Practical Considerations

A motion in liminea8 asks the trial court to make certain

evidentiary rulings before trial so as to allow for more effi-
cient trial preparation and to streamline the trial itself. The

decision whether to admit or exclude evidence typically is

left to the sound discretion ofthe trial court. and a verdict fol-
lowing such rulings usually will not be set aside unless it can

be shown that the ruling substantially affected a party's right
to a fair trial.ae If a trial court finds that argument or evidence
regarding useful life may confuse the jury, and the court has

questions regarding the evidence's admissibility, the court

may consider either ruling on the issue before triai or enter-
ing an order prohibiting such argument or evidence until the

record is developed fi.rther and the issue is resolved outside

the presence of the jury.5o The careful properry owner coun-

sel may wish to raise this issue by motion in limine before
trial ifthe defense has indicated any intent to raise the issue

at trial.
If a trial courl decides to admit useful life evidence, the jury

generally is instructed that, by utilizing ail the evidence and the .
reasonable inf'erences to be drawn from the evidence, it -uy 
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devise a fair method of assessing damages. Difficulty or
urcertainty in determining the precise amount of any damages

does not prevent the jury fiom deciding those damages, and

the jury should use its best judgment based on the evidence.s l

Altematively, if the trial cor.uI instructs the jury to award the

full repair cost and does not allow useful life evidence, the

court still preserves to itselfthe opportunity to reconsider its
decision after the verdict and order a remittitur.52

The careful practitioner also should consider alternate
grounds the record may afford for rebutting useful life evi-
dence if it is admitted. Thus, in the hypothetical roof, septic

system, and failed foundation case described above, the

record may establish the following:
a. Roof Shingles. In lhe case of the shingles, if only the

shingles themselves have been physically damaged but
in order to repair the problem with the overall "roof sys-

tem" that is damaging the shingles, other significant
parts of the system with a much longer usefu1 life must

be removed and replaced such as defective flashings,
underlayment, or decking or other strucfural members,
property owner counsel may argue that the shingles
cannot be considered to have a useful life separate from
the system as a whole, and that the roof system as a
whole should last the life of the structure. not just the

life of the shingles.

b. Septic Sltstem.In the case of the septic system, proper-

fy owner counsel may argue that the useful life of any
particular septic system is unknown or highly variable,
depending on the size and ages of the family using the

system, and that some persons continue to use a less

than fully efficient system because they do not want to,
or cannot afford to, replace the system. In addition, a

homeowner cannot buy a "used" septic system, and the

homeowner simply may not be able to afford or finance
the cost of a new system, yet a new system is all that is
availabie so as to make the home habitable.

c. Foundation Wall.Whlle the IRC may recognize a max-
imum useful life of 27.5 years for residential property
for depreciation purposes, property-owner counsel
should be able to show that there is near-universal
agreement that foundation systems are expected to last
the entire life of a home.

Does Useful LifeAnalysis Undermine Results?

If the goal of damages is to provide sufficient money to
repair a defective or damaged construction element to a con-
dition that reasonably serves its intended purpose, then
employing a useful life analysis to limit a residential proper-
ty owner's damages may undermine this result. Such evi-
dence may cause a jury to apply an incorrect measure of
damages, may confuse the jury due to complexity of the

defendant's proposed useful life analysis along with the

plaintiff's "1ess-than-usefu1 life" rebuttal, and may encourage

delay in resolving construction defect lawsuits. The useful
life defense is least likely to apply to residential properry

owner tort and implied warranty claims and is most likely to

apply to commercial properly owner contract and express
warranty claims. Because the measure of damages ultimate-
ly is one ofjudicial discretion given the particular facts and
circumstances of a case, there may be unique cases where
useful life evidence is relevant and might be allowed in a res-
idential construction defect case. 6
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3.248 U.S. 132 (1918).
4. 1d ("insertion ofthe articles prescribing the character, dimen-

sions and location of the sewer imported a warranty that, if the spec-

ifications were complied with, the sewer would be adequate"). A
third rype of specifications called "reference specifications" is also
commonly used in constmction contracts. Reference specifications
are those that require the work to be performed in accordance with
certain reference standards, such as the AWS D1.1 (the Structural
Welding Code). These specifications are not specificaliy discussed
in this article.
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