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This article discusses how Colorado appellate courts have construed the inherently dangerous
and ultrahazardous activity doctrines to define duties of care and impose vicarious liability.
It also briefly considers how anticipated pattern jury instructions may clarify these doctrines.

he inherently dangerous activity
doctrine has emerged in disparate
contexts. Courts have struggled with
what the doctrine means and when
to apply it. “Inherently dangerous activity” has
been used to describe sometimes similar, but
sometimes distinct, concepts. Inherently danger-
ous activities are different from ultrahazardous
activities, although the latter may constitute
a subset of the former, and both may impose
liability on employers for their independent
contractors’ activities. Anticipated changes to

Colorado’s pattern civil jury instructions help

| COLORADO LAWYER

clarify the two doctrines, but do not resolve
all uncertainties surrounding the doctrines’
application.

Colorado courts have used the phrase “in-
herently dangerous activity” in four discrete
contexts to

= impose the highest degree of care on

persons engaged in inherently dangerous
activities, such as the transmission of
electricity;!

impose vicarious liability on employers
for their independent contractors’ tortious
conduct when that conduct involves an
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inherently dangerous activity, such as
flying a small plane over the mountains
in wintertime weather, or using an electric
cutting torch inside a building;?

impose strict liability for nearly any en-
suing damages sustained by third parties
caused by inherently dangerous activities
that constitute abnormally dangerous or
ultrahazardous activities, such as blasting
and water impoundment;* and

relieve participants who mutually agree
to participate in certain inherently dan-
gerous activities, such as a martial arts




competition, from any duty of care to
each other.*

Depending on the context, some decisions
have held that whether an activity is inherently
dangerous is a question of law;’ other decisions
have held that it presents a question of fact.
This article explores each of these four lines
of authority, identifies potential conflicts, and
briefly discusses how Colorado’s pattern civil
jury instructions may clarify these issues.

The Heightened Duty of Care

Certain activities require a heightened duty of
care, beyond simple reasonable care, because
of their inherently dangerous nature. These
activities include transmission of electricity,’
supplying and distributing propane gas,?loading
diesel fuel into an aircraft while the engine is
running,’® excavating in the vicinity of a natural
gas pipeline,'° and power line construction in
mountainous terrain using helicopters." The
general rule is that one carrying on an inherently
dangerous activity must exercise the highest
possible degree of skill, care, caution, dili-
gence, and foresight with regard to that activity,
according to the best technical, mechanical,
and scientific knowledge and methods that
are practical and available at the time of the
conduct that caused the injury, and that the
failure to do so is negligence.'

The Colorado Court of Appeals has held that
whether a particular activity is inherently dan-
gerous for purposes of imposing a heightened
duty of care is a question of law for the court.’
Ajury maybe instructed that a defendant owes
the highest degree of care only if the trial court
finds that all reasonable minds would agree that
the defendant engaged in an activity that posed
a high risk of injury to others.! (A separate line
of authority not directly relevant here imposes
the highest degree of care on persons engaged
in specified activities, such as common carriers
and amusement park ride operators.®)

Vicarious Liability

Although employers are typically not vicari-
ously liable for their independent contractors’
conduct, employers may be held vicariously
liable for such conduct when the independent
contractor engages in an inherently danger-
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that one carrying
on an inherently
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must exercise the
highest possible
degree of skill, care,
caution, diligence,
and foresight with
regard to that
activity, according
to the best technical,
mechanical, and
scientific knowledge
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are practical and
available at the
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ous activity.'* (Employers who owe independent,
non-delegable duties of care may bear liability
for their independent contractors’ negligence
tantamount to being held vicariously liable.'?) If
reasonable minds could differ as to whether an
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activity is inherently dangerous for purposes of
imposing vicarious liability on an employer, the
question should be decided by the factfinder,
typically a jury.'

In Huddleston v. Union Rural Electric Associ-
ation, the Colorado Supreme Court considered a
wrongful death claim arising from a rural electric
association’s hiring of an independent flying
service to transport the association’s lobbyist
over the mountains in wintertime weather."
The plane crashed, killing the lobbyist. The
lobbyist’s family sought recovery from the
association for its vicarious liability for the pilot’s
negligence, which negligence was stipulated. The
trial court’s entry of judgment on the family’s
claim against the association was reversed by
the Colorado Court of Appeals.?’ The Court of
Appeals held that reasonable minds had to
agree that the contracted-for activity was not
inherently dangerous, and that the trial court
erred in denying the association’s motion for
a directed verdict on this question.?

The Colorado Supreme Court reversed the
Court of Appeals, holding that an employer who
retains an independent contractor to perform an
inherently dangerous activity may be vicariously
liable for the contractor’s negligence, and that
whether flying a small plane over Colorado’s
mountains in wintertime weather constituted
such an activity was a question for the jury.
The Court cited two policy reasons supporting
application of the inherently dangerous activity
doctrine under these facts. First, “employers
whose enterprises directly benefit from the
performance of activities that create special
and uncommon dangers to others should
bear some of the responsibility for injuries to
others that occur as a result of the performance
of such activities.”? The second reason is, the
“sound public policy with regard to inherently
dangerous activity ‘to have another layer of
concern in order to try to ensure that activity that
isinherently dangerous gets enough attention
so that we reduce the number of people who
are injured.”*

Toreach its holding in Huddleston, the Court
accepted the Restatement (Second) of Torts § 427
test for determining whether vicarious liability
for an independent contractor’s negligence
should be imposed. This test requires proofthat:

COLORADO LAWYER 51



FEATURE | TORT AND INSURANCE LAW

—

. the activity in question presented a special
or peculiar danger to others inherent in
the nature of the activity or the particular
circumstances under which the activity
was to be performed;

2. the danger was different in kind from the
ordinary risks that commonly confront
persons in the community;

3. the employer knew or should have known
that the special danger was inherent in the
nature of the activity or in the particular
circumstances under which the activity
was to be performed; and

4. the injury to the plaintiff was not the
result of the collateral negligence of the
defendant’s independent contractor.?

The rule does not apply “where the negli-

gence of the contractor creates a new risk, not

inherent in the work itself or in the ordinary or
prescribed way of doing it, and not reasonably
to be contemplated by the employer.”*

“Collateral negligence” means “negligence

of the independent contractor that occurs after
the independent contractor has departed from
the ordinary or prescribed way of doing the work,
when such departure is not reasonably to have
been contemplated by the employer, and when
such negligence would not have occurred but for
such a departure”* Collateral negligence also
occurs if the departure is by itself a negligent
act or omission by the independent contrac-
tor. In both instances, collateral negligence is
negligence not reasonably contemplated by the
employer, as opposed to negligence reasonably
contemplated as arecognizable risk associated
with the ordinary or prescribed way of doing
the work under the circumstances.*

Interestingly, the Huddleston Court quoted

Professor Keeton, who stated that the collateral

negligence exception is “little more than a

negative statement of [the inherently danger-

ous activity exception], describing the type of
situation in which the special danger is not
necessarily involved in the work to be done,
and not contemplated in connection with the
way it is expected to be done.””® The Court also
quoted the Restatement (Second) of Torts for

the proposition that “[t]he rule stated in § 426

is the converse of the rule stated [in § 427], and

the two should be read together”* (Section 426
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concerns the non-liability of an employer for its
independent contractor’s collateral negligence.*)
One might reasonably conclude from these
statements that application of the collateral
negligence exception is effectively rendered
moot if the first three elements of the inherently
dangerous activity doctrine are proven, because
such proof would negate the existence of any
collateral negligence. States appear divided
on this question.* However, in Huddleston
the Supreme Court noted that the trial court’s
instructions were inadequate because “the jury
was given no instruction at all on the issue of
whether the accident was caused by the collateral
negligence of [the pilot].”** On remand, the trial
court instructed the jury, inter alia, to the effect
that it must find “that the injury to the plaintiff
was not the result of the collateral negligence
of the defendant’s independent contractor.”
The Court of Appeals observed that “[b]y so
instructing the jury, the trial court set forth the
objective test outlined by the supreme court.”*®
Thus, it is prudent to include the absence of
collateral negligence as an element of proving
application of the inherently dangerous doctrine
until and unless the Colorado Supreme Court
revisits the issue. New jury instructions that
embody Huddleston’s inherently dangerous
vicarious liability doctrine and require the jury
to find that the alleged negligence does not
constitute collateral negligence are expected to
be included in the next edition of Colorado Jury
Instructions for Civil Trials as pattern instructions
8:24, 8:25, and 8:26.

Following remand in Huddleston, the Court
of Appeals held that the association was not
entitled to an instruction that its knowledge of
the inherent danger of flying chartered aircraft
in wintertime weather was to be determined
subjectively, based on the utility’s experience.
The association was also not entitled to an
instruction that an inherent danger is different
in kind from ordinary risks to which personsin
general are commonly subjected by ordinary
forms of negligence usual in the community.**

Strict Liability

Colorado imposes strict liability on persons who
engage in abnormally dangerous or ultrahaz-
ardous activities and cause resulting damages.
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Whether an activity is ultrahazardous is a
question oflaw.** In Garden of the Gods Village
v. Hellman, the Colorado Supreme Court stated
that “[a] showing of negligence is not essential
to the liability of a party who uses the inherently
dangerous agency of powerful explosives on his
land in such a way that the proximate result
thereof is injury to the property of another
from concussion and vibration of the earth and
air, without physical invasion of the adjoining
premises of the injured party.”* Although the
Hellman Court used the term “inherently dan-
gerous,” this rule of strict liability generally has
been referred to as the “abnormally dangerous”
or “ultrahazardous activity” doctrine since that
opinion issued in 1956.% (The Restatement
(Second) of Torts refers to “ultrahazardous
activities” as “abnormally dangerous” activities,
and uses the terms interchangeably.*®) Thus,
the concept of an “inherently dangerous”
activity, requiring the highest degree of care, is
different from the “ultrahazardous activity” rule,
which has thus far been applied by Colorado’s
appellate courts only in real property trespass
cases where strict liability was imposed for the
resulting injury.*

Courts deciding whether an activity is
ultrahazardous must consider whether

1. the activity poses a high degree of risk of

harm to a person, land, or chattels;

2. it is likely that the resulting harm will

be great;

3. therisk cannotbe eliminated by exercising

reasonable care;

4. the activity is not a matter of common

usage;

5.the activity is inappropriate where it

occurred; and

6. the activity’s value to the community is

outweighed by the danger.*

Strict liability resulting from an ultrahazard-
ous activity applies regardless of whether the
employer used an employee or an independent
contractor to perform the task.*

Is the Ultrahazardous Activity Doctrine
Limited to Trespass?

The Colorado Court of Appeals has observed
that, thus far, the ultrahazardous activity rule has
been applied by Colorado courts only to claims



arising from blasting and water impoundment
operations.** Federal courts in Colorado have
expanded the doctrine’s application beyond
such claims to include strict liability claims
arising from the cleanup of a toxic lake, the
operation of a nuclear weapons facility, and
the underground storage of large amounts
of gasoline.*”® Although all these claims in-
volve the “escape” of matter or energy from
the defendant’s land, it remains to be seen
whether this is a necessary element of such
a claim.* Recently, an interesting debate has
arisen regarding application of ultrahazardous
strictliability principles to damages caused by
fracking;** no Colorado court has yet addressed
this question.

No Duty of Care
Participants in certain inherently dangerous
activities, such as sporting matches, may not owe
fellow participants a duty of ordinary care.* In
Laughman v. Girtakovskis, the Colorado Court of
Appeals held that because a martial arts match
involves an inherently dangerous activity, no
duty to exercise reasonable care is imposed
on co-participants.”” The Court reserved for
later resolution the question whether tort
liability may arise under some circumstances,
such as those involving intentional or reckless
conduct.”® Earlier, in Hackbart v. Cincinnati
Bengals, Inc., the Tenth Circuit considered a
personal injury suit brought by a Denver Broncos
player against an opposing Cincinnati Bengals
player for intentionally hitting him in the neck
and head with his forearm during play out of
frustration with losing the game, resulting in
a serious injury. The Tenth Circuit reversed a
summary judgment for the Bengals player and
remanded the case for trial,* noting that there
are “no principles of law which allow a court to
rule out certain tortious conduct by reason of
general roughness of the game or difficulty of
administering it.”*° The holdings in these two
cases suggest that Colorado courts may reach
different conclusions depending on whether the
injury-causing conduct is negligent, reckless,
or intentional.

Courts have yet to consider whether other
activities may be subject to Laughman’s “no duty
of ordinary care” analysis, such as unsanctioned

14

Thus, one might
view the negligence
standard of care
(reasonableness),
inherently
dangerous activity
standard of care
(highest degree
of care), and
ultrahazardous
activity standard
of care (irrelevant,
because liability is
imposed regardless
of the degree of
care employed),
as existing along
a continuum of
tort liability that
depends on the level
of risk associated
with the activity
giving rise to the
third party’s injury.

b

fisticuffs, drag racing, adventure travel contests,
and collaborative base jumping and sky diving.

Reconciling the Authority

Some view ultrahazardous activities as a
subset of inherently dangerous activities, and
inherently dangerous activities as a subset
of potentially negligent conduct. Thus, one
might view the negligence standard of care
(reasonableness), inherently dangerous activity
standard of care (highest degree of care), and
ultrahazardous activity standard of care (irrele-
vant, because liability is imposed regardless of
the degree of care employed), as existing along
a continuum of tort liability that depends on the
level of risk associated with the activity giving
rise to the third party’s injury. Courts might
also consider the injured party’s role, if any,
in the activity or the tortfeasor’s mental state
when determining the existence or extent of
any applicable duty.

While it appears that the factual predicate
is functionally identical for (1) determining
whether a particular activity is inherently dan-
gerous for purposes of imposing a heightened
standard of care and (2) imposing vicarious
liability on an employer for its independent
contractor’s negligence, this issue has not
been squarely addressed by the Colorado
Supreme Court. In Bennett v. Greeley Gas Co.,
the Colorado Court of Appeals noted that
although the Colorado Supreme Court has held
that whether a particular activity is inherently
dangerous for purposes of instructing a jury
that the defendant owes the highest degree
of care is a question of law for the court,* the
Supreme Court has also held, in contrast,
that for the purpose of determining whether
respondeat superior applies, the issue whether
an activity is inherently dangerous is a question
of fact for the trier of fact (although even for this
purpose, the court may make the determination
as a matter of law in proper circumstances).*
Tension between having a judge and a jury
making these separate determinations may be
highlighted in unique cases.

For example, in Vikell Investors Pacific, Inc. v.
Kip Hampden, Ltd., the trial court instructed the
jury to decide whether providing soils engineer-
ing services under the unique circumstances of
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that case, involving slope instability related to
excavation at the bottom of a slope, constituted
an inherently dangerous activity.*® The Court
of Appeals decided that Vikell’s argument on
appeal objecting to this instruction was waived.
The author has handled similar cases where he
asked the jury to impose vicarious liability on
developers or builders for their independent
contractors’ negligence in building on inher-
ently dangerous sites containing extremely
expansive or hydro-compressible soils, with
foundation failure rates equal to or exceeding
25%. The author did not also seek imposition
of the higher standard of care because of the
above-described tensions and uncertainties in
Colorado law and the likelihood that the jury
would find the defendant negligent anyway
applying an ordinary standard of care.

Where the jury is asked to decide whether
an activity is inherently dangerous for purposes
of imposing vicarious liability on an employer
while the court is asked to decide whether an
activity is inherently dangerous for purposes
of imposing a heightened standard of care,
inconsistent results might theoretically arise if
the test for each question is deemed functionally
equivalent. And while liability will be imputed to
an employer if the court finds as a matter of law
that aretained independent contractor’s activity
done on the employer’s behest is ultrahazardous,
for inherently dangerous activities, the impo-
sition of vicarious liability may depend on the
jury’s factual findings. Thus, the separate roles of
court and jury must be carefully delineated in
all cases involving allegations of inherently
dangerous and ultrahazardous activities.

Anticipated Jury Instructions

Asnoted above, new jury instructions reflecting
Huddleston’s inherently dangerous vicarious
liability doctrine and requiring the jury to find
that alleged negligence does not constitute
collateral negligence are expected. Anticipated
new Colorado Pattern Jury Instructions 8:24,
8:25, and 8:26 will govern claims founded
on an employer’s vicarious liability for its
independent contractor’s negligence arising
from the contractor engaging in an inherently
dangerous activity on the employer’s behalf.
Also, new Instruction 9:7A is expected to be
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Anticipated
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Colorado’s civil jury
instructions are
expected to clarify
these doctrines and
more accurately

apply appellate
courts’” holdings

regarding each
doctrine’s meaning
and application.

b

added to govern liability claims founded on
damage caused by a defendant, or the defen-
dant’s independent contractor, engaging in
an ultrahazardous activity. Further, the Notes
on Use to Instruction 9:7 are expected to be
revised to clarify when a defendant will be held
to the highest degree of care if engaged in an
inherently dangerous activity. No instruction
concerning martial arts or similar contests is
expected to be adopted.

Conclusion

Colorado’s appellate courts have, on occasion,
used the terms “inherently dangerous activities,”
“abnormally dangerous activities,” and “ultra-
hazardous activities” interchangeably, or with
different meanings or effect depending on the

FEBRUARY 2018

context and circumstances of the underlying
claim. The courts have also issued different
directives on who decides whether an activ-
ity is inherently dangerous—the judge or the
jury—depending on whether the finding results
in the imposition of a heightened standard of
care or an employer’s vicarious liability for its
independent contractor’s negligence.

Anticipated changes to Colorado’s civil
jury instructions are expected to clarify these
doctrines and more accurately apply appellate
courts’ holdings regarding each doctrine’s
meaning and application. Some uncertainties
will undoubtedly remain, awaiting further
direction from the courts. @
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