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Mitigating 
Potential Condo 

Conversion 
and Renovation 

Construction 
Defect Liabilities  

Part 2

BY  R ON A L D  M .  S A N D GRU N D,  L E S L I E  A .  T U F T, 
A N D  J E N N I F E R  A .  S E I DM A N

Part 2 of this article discusses how construction professionals can mitigate liability 
risks when undertaking condominium renovations and conversions.  
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P
art 1 of this article examined potential 

liabilities arising from converting 

rental units to condos. This Part 2 

discusses how to mitigate those risks, 

including related statute of limitations/repose 

and liability insurance issues. While this discus-

sion focuses on apartment to condo conversions, 

it also addresses potential liabilities arising from 

renovating and selling existing condos as well 

as turning industrial space into residences. 

Nothing in this article constitutes legal advice; 

rather, it offers ideas for practitioners to consider 

as they apply their independent thought and 

expertise to the unique circumstances at hand.

This article does not discuss the related 

topic of legal prerequisites for creating common 

interest communities. 

Construction Professional 
Risk Mitigation
Construction professionals may find their 

construction defect risk magnified when con-

verting an apartment complex into condos due 

to liability exposures “from non-privity owners 

seeking damages.”1 Because many construction 

professionals involved in apartment construc-

tion are not involved in the decision to convert, 

negotiating contract remedies in anticipation 

of conversion may help mitigate their risk.2 

Construction professionals building new 

apartments may wish to consider the sugges-

tions in the checklists3 herein to reduce their 

liability risk from a later conversion of those 

apartments. Construction professionals must 

also consider that Colorado’s Homeowner 

Protection Act (HPA), CRS § 13-20-806(7), 

may restrict or void the effect of some of these 

provisions for residential property. In Broomfield 

Senior Living Owner, LLC v. R.G. Brinkmann 

Co.,4 discussed in Part 1, the Colorado Court 

of Appeals found the HPA voided a contrac-

tually shortened limitation period between a 

construction professional and a property 

owner because the underlying project 

involved residential property.

Proactive Measures
While to err is human,5 forgiveness may not 

always follow. Therefore, construction profes-

sionals should take risk mitigation measures at 

the outset to avoid problems later. Of course, 

conducting due diligence before purchasing an 

existing structure (the requirements of which are 

beyond this article’s scope) is also vital.6 Once the 

decision to convert the project has been made, 

risk mitigation should encompass investigating 

and remedying existing defects as well as careful 

planning, design, construction, quality control, 

and customer satisfaction services. Construc-

tion professionals renovating apartments and 

converting them to condos should7 

 ■ carefully select the project; 

 ■ hire qualified, competent, and experi-

enced construction professionals with 

successful track records in multi-family 

housing construction; 

 ■ coordinate the work with design document 

requirements and correctly sequence 

trades;

 ■ verify that the community’s governing 

documents are appropriate for the con-

templated project;

 ■ have a qualified expert review the conver-

sion plans before beginning construction, 

and then document ongoing inspections 

to help ensure quality control and com-

pliance with applicable standards, which 

may include the International Existing 

Building Code and Colorado municipal 

ordinances governing condo conversions;8

 ■ survey existing tenants to identify known 

problems and develop appropriate strate-

gies to address and, if appropriate, disclose 

those problems; 

 ■ ensure the design drawings conform to 

the governing documents;

 ■ identify and correct existing building 

code violations9 and other conditions 

that create safety threats;10 

 ■ review final, as-built documents to de-

termine whether they conform to any 

public records and marketing materials;
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 ■ establish an adequate association budget, 

including proper reserves for foreseeable 

maintenance obligations (based on rea-

sonable assumptions regarding useful 

life11 and the life-cycle costs of various 

operating and structural systems); 

 ■ adopt simple warranty procedures, and 

maintain an adequate warranty depart-

ment to address and resolve problems 

informally; 

 ■ revise boilerplate warranty documents 

to explain the warranties and their re-

quirements in plain English;

 ■ reasonably complete punch lists to avoid 

lingering warranty items and unhappy 

owners; and

 ■ maintain good relations and communi-

cations with the homeowner association 

(HOA) and its management personnel, 

and reasonably address homeowner con-

cerns during the declarant-developer’s 

control of the association. 

With regard to the project’s construction 

details, construction professionals should:

 ■ avoid exterior insulating finish systems 

(EIFS) and other problematic exterior 

claddings; 

 ■ require that any systems involved in the 

conversion (e.g., waterproofing, founda-

tion, roofing, heating, ventilation, and 

air-conditioning systems) are appropri-

ately selected and properly designed and 

constructed, and have understandable 

maintenance and operation instructions; 

 ■ mandate adequate contract adminis-

tration and inspection services by an 

experienced design professional; 

 ■ where appropriate, employ a water in-

filtration expert to review design and/or 

construction; and 

 ■ use well-established designs and con-

struction techniques, particularly regard-

ing water infiltration and damage, and 

adequately tested construction materials. 

Contract Protections Generally
Construction professionals should try to ne-

gotiate contract provisions to mitigate their 

exposure by (1) limiting their liability to those 

with whom they contract, including other 

construction professionals or purchasers of 

converted residences; or (2) indirectly minimiz-

ing their risk to third parties, by, for example, 

obtaining indemnity from those with whom 

they contract, or investigating and purchasing 

adequate insurance (this includes consulting 

with insurance professionals to ensure proper 

protection).

Contract Provisions with Other 
Construction Professionals
To mitigate risks arising from their work (in-

cluding a potential later condo conversion), 

construction professionals building apartments 

should consider including the provisions be-

low in their contracts with other construction 

professionals.

Shortened Claim Time Bar. Generally, a 

private statute of limitations agreed to between 

construction professionals is enforceable.12 

However, such provisions may not apply under 

current law to claims brought by original and 

successor residential property owners because 

of Colorado’s HPA bar against such provisions.13 

The recent Broomfield Senior Living Owner, LLC 

case14 held that such contractual time limitations 

are void against property owners for claims 

involving “residential property.”

Liability Limitations. Construction pro-

fessionals may consider contractually limiting 

their liability to the contracted-for fee, a sum 

certain, or available insurance, and expressly 

disclaiming third-party beneficiary status to 

nonparties. Consequential damage waivers, 

liquidated damages, and exclusive remedy 

provisions may be useful. However, as explained 

above, the HPA may limit or bar such provisions’ 

reach and effectiveness as to residential property.

Indemnification, Insurance, and Addition-
al Insured Status. While indemnity provisions 

frequently allocate risk in the construction 

business, Colorado’s anti-indemnity statute 

seeks to “ensure that every construction business 

in the state is financially responsible under the 

tort liability system for losses that a business 

has caused.”15 And while requiring additional 

insured status under another party’s liability 

insurance is advisable, the desired scope of 

such insurance may be challenging to secure 

on an additional insured basis, especially for 

long-term “completed operations” risks (i.e., 

latent defect risks arising long after the work is 

completed).16 Design professionals and general 

contractors may also demand from owners 

special indemnity provisions triggered in the 

event of an apartment to condo conversion.
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Requiring the various parties to the inter-

related contracts underlying a construction 

project to maintain “adequate insurance” is 

advisable, but unless insurance requirements 

are delineated and confirmed, and completed 

operations coverage is maintained into the future 

when property damage from latent defects may 

first manifest, such coverage offers little benefit 

after substantial completion. Wrap policies, 

with completed operations coverage extending 

through the anticipated repose period, combined 

with mutual subrogation waivers, should provide 

helpful protection, although extensions of the 

repose period under the rare circumstances 

described below may create problems.17 Of 

course, indemnity is only as effective as the 

indemnitor’s ability to pay, so adequate financial 

investigation and warranties, with appropriate 

personal guarantees, may be prudent.

Site Use Limitations. While some construc-

tion professionals may seek contractual or title 

limitations precluding conversion, developers 

may not agree to such a request, which could re-

duce the value of the land and its improvements, 

and which title restrictions might be struck 

down later if not time-limited. While precluding 

conversions entirely is unlikely, a construction 

professional might consider contractually 

voiding warranties upon conversion. 

Attorney Fees Clause. Requiring the 

non-prevailing party to pay the prevailing party’s 

legal costs and fees can serve as a disincentive to 

asserting weak claims, although such provisions 

may also have the unintended consequence 

of discouraging settlement by a party who 

mistakenly believes it will prevail.

Maintenance Manual. A manual obligating 

the HOA to adequately maintain the property 

with concomitant liability, damages, and in-

demnity waivers in favor of potentially liable 

construction professionals if the maintenance 

recommendations are not performed may 

help mitigate liability. But the HPA (and the 

Common Interest Ownership Act (CIOA), as to 

declarant-developers) may limit or bar the use 

and/or effectiveness of such waivers or releases.

Additional Fees. Stipulated damages 

provisions could compensate for insurance 

deductibles and the time and expense involved 

in defending a claim.

Subcontract-Specific Provisions. From the 

developers’ and general contractors’ perspec-

tives, subcontracts should include

 ■ a detailed and comprehensive scope of 

work, requiring that (1) where variations 

exist between and among contract docu-

ments, specifications, and drawings, the 

most stringent requirements will prevail, 

and (2) any document inconsistencies or 

errors must be reported;

 ■ provisions requiring subcontractors to 

give advance notice of important work 

activities to allow appropriate inspections 

and approvals (the subcontract should 

provide that all work changes be docu-

mented and approved, and preclude oral 

field alterations); and 

 ■ requirements that warranties last until the 

end of the repose period and are extended 

to benefit any residential end-users. 

Subcontracts should parallel the terms of 

the main contract, including insurance require-

ments (avoiding residential and multi-family 

construction coverage exclusions discussed 

below), and obligate the subcontractors to 

allow their joinder at the developer’s or gen-

eral contractor’s discretion in any litigation 

or arbitration arising from or relating to the 

subcontractor’s work.

Subcontractors should be required to comply 

with all applicable laws, codes, and regulations, 

including environmental laws, as well as con-

struction lender requirements. Reliance on 

standard-form American Institute of Architects 

(AIA) contracts or ConsensusDocs may not 

adequately protect owners and developers.18 

Design Professionals
The provisions below may prove especially 

useful to design professionals.

Contractual Certificate of Merit. For design 

professionals, requiring a “certificate of merit” 

that contains more detail than Colorado’s 

statutory Certificate of Review,19 as a condition 

precedent to asserting a claim, may help foster 

early settlement.

Contingency Fund. A design professional 

and developer can agree to set aside a fund to 

address issues arising from possible design 

drawing ambiguities or inconsistencies.

Construction Observation Disclaimer. 
As is common practice with various projects, 

design professionals should define and limit 

their responsibilities and obligations during 

the construction process.

Condo Conversion and Termination 
Provisions. Design professionals may seek to 

include provisions to allow them to terminate 

their services without penalty if a project orig-

inally intended to be apartments is converted 

to condos.

Special Purpose Entities
Some suggest that developers who convert 

existing rental property to condos and other “for 

purchase” residential property might insulate 

themselves from some liabilities by creating 

a special purpose entity (SPE) to perform the 

conversion and sale of converted units.20 The 

merits of this decision depend on a host of 

variables (e.g., tax considerations) that are 

beyond the scope of this article. In general, 

original developers can expect the most benefits 

by creating the SPE well before conversion. 

Doing so improves their chances of garnering the 

benefits of the statute of repose by lengthening 

the time between their last involvement in the 

project and when a claim might arise relating to 

that work and by better separating them from 

any construction work occurring during the 

conversion process. 

Sales Contract and CCR Provisions 
Protective provisions in consumer sales contracts 

and a common interest community’s Declaration 

of Covenants, Conditions, and Restrictions 

(CCR) can reduce a converter’s exposure to 

loss. While a comprehensive examination of 

sales contract and CCR provisions is beyond the 

scope of this article, a brief discussion follows.

Sales contracts and CCRs can include alter-

native dispute resolution (ADR) procedures, 

such as mediation and binding arbitration, and 

waiver of a jury trial. Similarly, the operative 

documents could require notice of defects to 

construction professionals and grant a right of 

access to inspect, test, and repair in conjunction 

with Colorado's Construction Defect Reform 

Act (CDARA) and other laws, if not preempted 

by these laws. Terms imposing inspection and 
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maintenance obligations on the unit owners and 

their HOA could potentially provide additional 

protection against claims. 

ADR mechanisms may reduce construction 

professionals’ liability exposures and insur-

ance costs if designated arbitrators are more 

likely to render smaller damages awards and 

fewer adverse liability decisions, and if such 

proceedings generate less litigation expense. 

However, construction professional counsel 

recognize that ADR is not always less costly.21 

In crafting ADR provisions, developers should 

recall that the legislature adopted the HPA 

in response to the widespread use of broad 

claim and liability waivers in home purchase 

contracts.22 To the extent converters seek to 

gain advantage through unfair ADR clauses 23 

that, for example, restrict the pool of arbitrators 

to those aligned with the building industry or 

those subject to “repeat player” biases, or make 

arbitration uneconomical for homeowners, they 

may invite statutory intervention.24  

Liability limitations, claim waivers and 

releases, integration clauses, warranty disclaim-

ers, provisions granting developers the option 

to allow or prohibit consolidating arbitration 

proceedings, and exculpatory provisions may 

also offer significant protections if not voided 

or prohibited by the HPA or public policy.25

Statutes of Repose 
Some suggest that developers wait at least 

eight years before converting apartments to 

condos and selling them because the statute of 

repose may have expired and bar claims based 

on the original construction.26 However, risk 

remains in calculating the date the repose period 

begins to run because it rests on determining 

when “substantial completion” occurred, a 

term undefined by the repose statute. Also, 

the “trigger” date starting the repose period 

could depend on the nature and timing of a 

particular entity’s or individual’s responsibilities 

and construction activities. In the case of the 

phased construction of multiple structures in a 

common interest community, many questions 

exist regarding when the repose period begins 

to run as to particular construction profes-

sionals.27 Remodeling activities, super-pad 

construction, delays in converting declarant 

control to the HOA, phased developments, 

and phased infrastructure completion also may 

affect determining the trigger date. 

Finally, tolling provided for in CDARA and 

various municipal ordinances, and equitable 

tolling or estoppel, add more challenges to com-

puting the repose period.28 One commentator 

has argued that “to the extent a change in the 

form of ownership from an apartment building 

to a condo is an improvement to real property, 

such improvement could not be substantially 

complete and possessed by the unit owners or 

open to use by the unit owners until such time 

as the master deed is recorded.”29 Although the 

repose period may have expired for original 

construction, the statute may not apply to fraud, 

misrepresentation, or nondisclosure claims 

arising upon a converted property’s sale.30 

Certainly, a “wait and sell” approach may 

be less successful if physical changes have been 

made to the original structure. Completion of 

renovations and new real property improvements 

may trigger new repose and limitations periods 

as to the construction, including problems 

related to the work’s effect on other construction 

elements. Moreover, a developer’s deficient 

maintenance and negligent repairs may trigger 

new limitations and repose periods so that 

the initial statute of repose may not apply.31 

Even where no improvements or repairs have 

been made, the “person in actual possession 

or control” exception to Colorado’s statutes 

of limitations and repose may be triggered,32 

negating or tolling the limitations period.33 

Conversely, a successor-owner plaintiff 

generally takes the property with no greater rights 

than his predecessor, and the limitations period 

is triggered if “the claimant or the claimant’s 

predecessor in interest discovers or in the 

exercise of reasonable diligence should have 

discovered the physical manifestations of a defect 

in the improvement which ultimately causes 

the injury.”34 This imputation of knowledge may 

not apply, however, where the previous owner 

is also the original developer (or its alter ego).35 

Where the converter is aware, or should be 

aware, of existing defects or of the underfunding 

or underestimating of future reserves, misrep-

resentation and nondisclosure liabilities may 

arise even in the face of disclaimers and inte-

gration clauses. Finally, taking a “wait and sell” 

approach may be impractical from a business 

standpoint. Changes in market conditions and 

tax considerations may render the opportunity 

cost of waiting to convert too great.

Liability, E and O, and D 
and O Insurance 
A common way to “spread the risk” for construc-

tion defect liability is to purchase, or require 

others to purchase for one’s benefit, general 

liability insurance (including construction 

project “wrap” policies36), errors and omissions 

(E and O) insurance, and directors and officers 

(D and O) insurance. Policies that cover the 

“
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risks involved in the conversion project and 

provide coverage in amounts approximating 

potential damages exposures provide the greatest 

protection. Practitioners should consult with 

an experienced risk management professional 

and insurance coverage attorney to improve 

the chance of securing insurance affording 

that protection.  

Coverage may turn on whether the project 

is a direct conversion, successor conversion, 

distressed property conversion, or legacy con-

version,37 and whether the defendant is the 

original developer, the converting developer, 

or the selling developer. In addition, because 

most liability insurance policies are written on 

an “occurrence” basis, meaning that resulting 

property damage must occur during the policy 

period, developers should ensure that coverage 

is in place at all times when a risk of liability 

exists, which could be eight or more years after 

work is substantially completed.38 Two typical 

Insurance Services Office (ISO) Commercial 

General Liability (CGL) insurance exclusions 

discussed below may present significant hurdles 

to coverage and should be avoided if possible.  

Residential Development/Multi-Unit 
Construction Exclusions 
A broadly written New Residential Exclusion 

generally bars coverage for “‘property damage’ 

arising out of or in any way connected with 

your work performed in connection with the 

construction, reconstruction or remodeling of 

any ‘residential building.’”39 A variation of this 

exclusion bars coverage for “[n]ew Construction 

or any part thereof, of any new residential 

single-family dwelling, townhouse, condo, 

co-operative or multi-track housing develop-

ment,” and provides that, “[f]or purposes of this 

[exclusionary] endorsement, new construction 

includes, but is not limited to, any total gut 

renovation of any existing structure or building 

that will be converted into a new single-family 

dwelling, townhouse, or condo, co-operative or 

multi-track housing.”40 Another variation bars 

coverage for “‘property damage’ . . . arising out of 

any ‘construction operations’ whether ongoing 

operations or operations included within the 

products-completed operations hazard that 

involve a . . . ‘multi-unit residential building.’”41 

A Colorado district court held that such 

exclusion barred coverage for alleged defects 

in a condo project’s common areas, common 

elements, and residential dwelling units.42 A 

California court held that a “condominium 

project” exclusion barred coverage for an 

individual homeowner’s claims related to his 

“free-standing” unit against a project developer 

where the home was part of a statutory condo 

project.43 Construction professionals whose 

work involves or may be converted to residential 

property should avoid policies containing these 

types of exclusions. 

Owned Property and 
Alienated Premises Exclusions
The typical Owned Property Exclusion, exclusion 

(j)(1), excludes coverage for property damage to 

property the insured owns, rents, or occupies. 

The typical Alienated Premises Exclusion, 

exclusion (j)(2), bars coverage for property 

damage to premises the insured sells, gives 

away, or abandons, if the property damage 

arises out of any part of those premises. This 

latter exclusion generally does not apply if 

the premises are the insured’s work and were 

never occupied, rented, or held for rental by the 

insured. This exclusion was originally intended 

to apply to “deal with situations where an insured 

failed to repair property prior to transferring 

it to another.”44 The exclusion has been held 

inapplicable to property damage arising after 

the insured’s operations have been completed 

under a liability policy’s products-completed 

operations hazard coverage.45 There is little 

useful case law applying these exclusions to 

the conversion and sale of condos.

 

Misrepresentation Claims
Whether misrepresentation or nondisclosure 

claims are covered may depend on the specific 

facts of the case, the liability insurance contract 

language, and whether the misrepresentation 

or nondisclosure constitutes an occurrence that 

caused property damage.46 E and O policies may 

afford coverage for this risk as well.

Conclusion
As discussed in Part 1, various potential liabilities 

arise from conversion and renovation activities, 

which often turn on the nature and extent of 

any work accompanying that process, as well 

as representations and disclosures made while 

marketing and selling the converted property. 

But construction professionals can try to mitigate 

their liability risk through prudent construction 

planning and management, and careful drafting 

of contracts among construction professionals 

and with consumer buyers. 

The HPA presents challenges to the effective-

ness of some important mitigation provisions 

that practitioners may seek to add to develop-

ment, construction, and residential purchase 

contracts for converted property. A violation of 

the HPA might lead to CCPA liability exposure 

to condo purchasers under CRS § 6-1-105(r), 

which prohibits misleading warranty limitations 

and disclaimers. Careful selection of liability 

insurance offers an extremely important avenue 

for mitigating risk. Effective after-sale warranty 

and customer service can also help preempt 

many claims.  

The authors thank the several Denver real estate 

development lawyers who commented on and 

made suggested edits to this article.
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that “[a] waiver, limitation, or release contained 
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residential property owner and a construction 
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not be rendered void by this subsection (7).” 
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6. The ASTM E-2018 guidelines described in 
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to adequately inspect and disclose defects, 
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with the adopted building code and [that] 
. . . [a] minimum one-hour fire wall may be 
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Colorado Land Use Code § 6.12(a) (requiring 
condo conversions to “comply with the current-
ly adopted city construction codes”). Accord 
Mancos, Colorado Municipal Code § 16-18-830; 
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