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CONSTRUCTION LAW

Recovering Actual Damages Under Colorado’s
Construction Defect Action Reform Act—Part |

by Ronald M. Sandgrund, Mari K. Perczak, and Leslie A. Tuft

This two-part article analyzes the meaning of ‘actual damages” as used in Colorado’s Construction Defect Action
Reform Act and its provisions limiting damages in construction defect actions.

(CDARA)! multi-part definition of “actual damages”? de-

scribes and limits the recoverable damages for property
damage and personal injury claims arising from construction de-
fects. Colorado’s appellate courts have not yet interpreted
CDARA’s definition of “actual damages” or applied its damages
limitations.

This two-part article provides an issues checklist for construc-
tion defect practitioners and examines several unanswered sub-
stantive and procedural questions related to CDARA’s “actual
damages” definition and limits. Part I of this article discusses who
bears the burden to prove which of CDARA’s property damage
limitations applies, whether and to what extent CDARA preempts
common law construction defect damage principles, when recovery
of more than actual damages is proper, and which questions a judge
or jury must decide. Part IT, which will be published in the June is-
sue of The Colorado Lawyer, will discuss the evidence admissible to
prove actual damages under CDARA, recovery of prejudgment in-
terest, attorney fees and costs, and whether CDARA prohibits

punitive damages in construction defect actions.

Colorado’s Construction Defect Action Reform Act’s

Definition of “Actual Damages”

CDARA governs claims against construction professionals aris-
ing from construction defects.? In most cases, CDARA limits
damages available in such actions to actual damages.*

“Actual damages” means:

the fair market value of the real property without the alleged

construction defect, the replacement cost of the real property, or

the reasonable cost to repair the alleged construction defect,

whichever is less, together with relocation costs, and, with re-
spect to residential property, other direct economic costs related
to loss of use, if any, interest as provided by law, and such costs
of suit and reasonable attorney fees as may be awardable pur-
suant to contract or applicable law. “Actual damages” as to per-
sonal injury means those damages recoverable by law, except as
limited by the provisions of section 13-20-806(4).°

This definition applies to both residential and commercial con-

struction defect claims.®

The Burden of Proving
CDARA's Actual Damages Limits

CDARA does not expressly state whether its “actual damages”
definition is meant to serve as: (1) a monetary cap on damages
(limiting the dollar amount); (2) a quantitative damages measure
(a means of measuring damages); (3) a qualitative or generic de-
scription of the kinds of recoverable damages; or (4) a mixture of
these things.

Construction professionals argue that the “whichever is less”
provision restricts recoverable damages so that the claimant bears
the burden of proving: (1) the market value of the property without
the construction defect; (2) the replacement cost of the property;
and (3) the reasonable cost to repair the defect, to establish the low-
est measure. Claimants conversely argue that this provision merely
caps the dollar amount of certain recoverable damages, and the de-
fendant bears the burden to prove this affirmative defense. Thus,
claimants argue they need to prove only the common law damages
measure, typically the repair cost.”
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The correct interpretation affects the timing and types of expert
witness endorsements, and may be needed to avoid summary judg-
ment or a directed verdict as to part or all of a claimant’s recover-
able damages. The discussion below examines the various argu-
ments supporting each position and how Colorado’s district courts
have responded to these arguments to date.

Arguments That Claimants
Bear the Burden of Proof

Construction professionals argue that claimants bear the burden
of proving all three prongs of the “whichever is less” provision. In
support of this argument, construction professionals rely on sever-
al alternative grounds.

» Claimant bears the burden of proving the fact and amount of
damages. Under well-settled law, claimants have the burden of
proving the fact and amount of their claimed damages. For exam-
ple,in Westminster v. Centric-Jones Constructors,? the Colorado Court
of Appeals explained that to recover breach of contract damages, a
“plaintiff must . .. provide the fact finder with a reasonable basis for
calculating actual damages in accordance with the relevant meas-
ure.” Construction professionals argue that, because CDARA limits
damages to the lowest alternative, claimants must prove the three
alternatives set forth in the actual damages definition to prove
which is least. Thus, if a claimant fails to present evidence to deter-
mine the three alternatives, the claimant fails to meet its burden of
proof and no damages may be recovered under CDARA.

» CDARA does not identify the actual damages provision as
an affirmative defense. Nowhere in CDARA did the general as-
sembly characterize the actual damages limits as an affirmative de-
fense. In contrast, the general assembly has specifically identified
other statutory provisions as affirmative defenses to be pled and
proven by defendants.” Accordingly, the general assembly’s failure
to identify CDARA’s actual damages limits as an affirmative de-
fense renders the Act unambiguous,' general burden of proof rules
control, and claimants bear the burden to prove which of the three
alternate limits applies.

» Other statutory damage caps are not affirmative defenses.
Some courts have held that certain statutory damage caps are not
affirmative defenses. For example, in Leprino Foods Co. v. Industrial
Claim Appeals Office,! the Colorado Court of Appeals held that a
statutorily fixed $60,000 benefits cap in a workers’ compensation
proceeding was not an affirmative defense that the employer/de-
fendant had to plead. In some cases construing statutory exceptions
to the application of certain kinds of damages caps, courts have
held that where the claimant seeks to avoid application of a cap he
or she has the burden to prove the cap does not apply.'?

» Construing actual damages as an affirmative defense would
hinder trial efficiency. Construction professionals argue that if
claimants do not bear the burden of proof to show which of the
three alternative damages limits applies, trial time will be extended
because claimants will offer only evidence of the repair costs during
the case-in-chief. Then, defendants will offer evidence of the lower
fair market value or replacement costs, so that claimants will require
additional trial time to respond to defendants’evidence in a rebuttal
case. Conversely, if claimants bear the burden of proof, all of a
claimant’s evidence relevant to the issue will be presented during
the claimant’s case-in-chief, and the defendant will offer any count-
er evidence during its case, eliminating the need for a rebuttal case.

Arguments That Defendants
Bear the Burden of Proof

Claimants argue that defendants bear the burden of proving any
damages recovery limitation imposed by the “whichever is less”
provision. In support of this argument, claimants rely on several
alternate bases.

» CDARAESs three alternative damages limitations are caps, not
measures. Damages are the means by which the fact finder meas-
ures a legal injury.?® Claimants argue that CDARAs reference to
the “fair market value of the real property without the defect” does
not measure a claimant’s legal injury; rather, it measures the prop-
erty’s value absent any legal injury. In other words, this phrase
merely describes a cap (or monetary limit) on a claimant’s recov-
erable damages, as do the other two alternative actual damages lim-
its—replacement and repair cost.

In O'Donnell v. Roger Bullivant of Texas,'* the Texas Court of
Appeals examined Texas’s similar Residential Construction Liabil-
ity Act (TRCLA). That court held that TRCLA contained both
qualitative and quantitative damages limitations, where certain
provisions limit the types of damages available, while other provi-
sions, which the court labeled damage caps, limit the amount of
damages.’

O’Donnell held the statutory language, “[t]he total damages
awarded in a suit subject to this chapter may not exceed the
claimant’s purchase price for the residence” constituted a cap on
the amount of damages.'® Claimants argue that CDARA’s
“whichever is less” damages limitation similarly imposes caps that
restrict the amount of damages available, but do not constitute the
measure of those damages.

» CDARA:Ss legislative history shows that the actual damages
definition merely codifies a variation on the common law eco-
nomic waste doctrine, an affirmative defense. During the legisla-
tive debates regarding adoption of CDARA's actual damages lim-
its, sponsoring legislator Senator McElhany testified that these
statutory provisions were intended to codify the common law prin-
ciple that a damages award should avoid economic waste. He ex-
plained:

[tJhat’s why that provision is in the Bill, simply because of the

matter of economic waste and the idea that it doesn't make sense

to spend $400,000 dollars on a home that’s only worth
$300,000....17

The common law economic waste doctrine holds that “[d]am-
ages for defective construction are to be measured by the cost to
place the defective structure in its intended condition, unless to do
so would cause unreasonable economic waste.”18 In that event,
damages “should be measured by the reduction in the structure’s
market value.”1?

The legislature provided in CDARA that the property’s value
in a nondefective condition limits the recoverable damages—a
variation on the common law economic waste doctrine that limits
recovery to the property’s diminution in value due to the defect.
Courts treat the economic waste doctrine as an affirmative defense,
to be proven by the defendant.?® One Virginia state court noted
that most authorities “regard a contractor’s attempt to limit dam-
ages to a difference in value because of a deficiency on his part as
an affirmative defense,” so the contractor must prove the limit ap-
plies because “the use of the ‘value’rule to avoid unreasonable eco-
nomic waste is really an application of the rule of minimiza-

42 The Colorado Lawyer | May 2009 | Vol. 38, No. 5



CONSTRUCTION LAw

tion/mitigation of damages.”?! Following this reasoning, claimants
argue that, because Colorado deems mitigation of damages to be
an affirmative defense,?? it would treat similarly a defense founded
on a variation of the economic waste doctrine.

Before CDARA’s 2003 amendments, the economic waste doc-
trine applied more to commercial property, but, under Board of
County Commissioners v. Slovek,® less so as to residential property.
Slovek approved the recovery of repair costs that doubled the value
of residential property due to the unique, “personal” characteristics of
a home. Although construction professionals may argue that
CDARASs actual damages cap reflects the general assembly’s intent
to limit S/ovek’s holding, claimants will argue that CDARA did not
overrule Slovek on the proper measure of damages for injury to real
property. Rather, CDARA simply limits the amount of recovery as
to some types of recoverable damages, and circumscribes the recov-
ery of other kinds of common law consequential damages.?*

» CDARA does not preempt common law elements of a con-
struction defect claim. Construction professionals frequently ar-
gue that CDARA was intended to provide the statutory frame-
work within which to litigate construction defect claims, thereby
supplanting preexisting common law.?> Claimants, conversely, ar-
gue that CDARA does not change the substantive elements of
construction defect claims, but merely caps aspects of some recov-
erable damages.

The Colorado Court of Appeals in Donna Land-Wells v. Rain
Way Sprinkler and Landscape, LLC,* held that CDARA does not

change the substantive elements of a negligence claim arising from

a construction defect, so that an injured party must neither plead
nor prove compliance with CDARA's notice of claim process or
that the damages arose from a construction defect. This holding
supports the argument that a claimant need not prove anything
more post-CDARA than pre-CDARA and, thus, the “whichever
is less” CDARA actual damages limitation is not an element of
proof, but a limitation on one aspect of a claimant’s damages re-
covery that construction professionals must raise and prove.

Similarly, Texas courts have held that TRCLA only preempts
manifestly inconsistent common law.?” These Texas cases reasoned
that TRCLA itself does not provide a complete structure for or el-
ements of liability.?® Therefore, “[t]he statute does not create a
cause of action, but instead simply limits and controls causes of ac-
tion that otherwise exist.”?’ Thus, the preexisting common law re-
mains, except to the extent it conflicts with TRCLA.

> Historically, damages limitations constitute affirmative de-
fenses. Colorado generally requires defendants to prove limitations
on or reductions in recoverable damages. Once a claimant provides
prima facie proof of recoverable damages, the defendant must justi-
fy a reduction in damages or rebut the claimant’s evidence of re-
coverable damages.*® For example, defendants must prove failure
to mitigate or comparative negligence defenses.’! C.R.C.P. 8(c) re-
quires that “[a]ny mitigating circumstances to reduce the amount
of damage shall be affirmatively pleaded” by a party in its answer
to the complaint.

Damage caps sometimes consist of statutory monetary limits,
which can be applied without extrinsic evidence. Courts hold that
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defendants need not plead and prove such fixed caps. Construction
professionals cite cases involving these types of caps in arguing
CDARA is not an affirmative defense.3? Claimants distinguish
these cases by arguing that CDARA’s “whichever is less” provision
involves caps that require extrinsic proof of their amount and ap-
plicability. The First, Fourth, Fifth, and Tenth federal appeals courts
all have held that defendants must plead and prove that these kinds
of damages caps apply.3* Thus, claimants argue, defendants bear
the burden to prove that CDARA applies to limit otherwise re-
coverable damages.

» There is a need to expressly denominate certain affirmative
defenses. The general assembly has denominated certain statutory
provisions as affirmative defenses. However, these provisions typi-
cally are part of regulatory schemes involving public policy laws
concerning matters such as abortion, child pornography, prostitu-
tion, and debt collection.3* However, liability and damages limita-
tions contained in other statutes constitute affirmative defenses,
even though the legislature did not so identify them.®

» Construing the actual damages provision as an affirmative
defense promotes trial efficiency. Claimants counter the argument
that trial time will be wasted if claimants do not bear the burden
to prove each component of CDARA’s actual damage limitations
by arguing the opposite approach will instead increase judicial effi-
ciency and reduce litigation costs. Applying CDARA’s damage
caps requires evidence regarding “whichever is less” of the proper-
ty’s nondefective market value, replacement cost, or reasonable cost
to repair.®® If no one contends that the repair cost exceeds the
property’s replacement cost or its value in a nondefective condition,
no practical reason exists to present evidence of these amounts. As
one Colorado district court noted:

[i]t would appear to be a terrible waste of resources . . . for the

plaintiff, in every construction case, to go forward with poten-

tially tedious and even uncontested evidence of all three levels
of damage—particularly in the great majority of cases where the

Jesser level of damages is not in dispute.’’

Similarly, where the parties dispute whether the repair cost is low-
est, claimants argue that no extra “net” trial time is consumed

whether the issue is presented during a claimant’s case in chief or
in the rebuttal case.

» Colorado’s district courts have taken varying approaches ap-
plying CDARA’s “whichever is less” provision. Colorado’s appel-
late courts have not yet determined which party bears the burden
of proving application of CDARA’s actual damages limitations.
However, there are at least eight Colorado district court rulings on
the issue. Two of these courts placed the burden to prove the
amount of damages on the claimant, although both decisions used
significant qualifying language in doing so.3

One court held that CDARA’s damage limitation is an affirma-
tive defense, which construction professionals bear the burden to
prove.®? Two courts held that CDARA’s “whichever is less” provi-
sion constitutes the measure of the claimant’s damages, and that
each party may present evidence on any or all of the measures.
Then, the fact finder must determine the amount of each damages
measure before applying “whichever is less” of the proven measures
in awarding damages.*’ One of these two courts reasoned that the
legislature did not intend the “absurd result” of claimants recover-
ing nothing, “even if they produced evidence of the cost to repair,”
but no evidence of the alternate damages measures.*!

Finally, three of these courts held that CDARA does not require
a claimant to prove more than the substantive elements of the
claim, and that defendants may raise CDARA’s actual damages
provision as a defense, although not necessarily an affirmative de-
fense that must be pled or waived.*? These three rulings held that
claimants need not present evidence of all three components of the
actual damages limit.*3 Rather, if the defendant elects to present
evidence that one of the alternate limits applies to reduce the
claimant’s recoverable damages, it may do so in its own case.*

These last six rulings arguably save time and money in develop-
ing expert testimony before and during trial regarding all three ac-
tual damages values in cases where defendants do not dispute
which value is the least. As discussed above, Donna Land-Wells .
Rain Way Sprinkler & Landscape® also supports the position that
claimants need not prove anything more post-CDARA than pre-
CDARA.
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Practice Pointer—Burden of Proof

Until the Colorado Supreme Court decides this issue, the care-
tul practitioner should consider seeking a court ruling on the bur-
den of proof question soon after filing suit, to determine the need
to timely develop, disclose, and present expert testimony or simi-
lar evidence on the three alternative values. In addition, claimants
should seek discovery or admissions directed at these values, in-
cluding information relating to the original development and con-
struction costs and property sales pricing.

Practice Pointer—Does the Jury or Judge Decide?

No court has decided whether the court or jury applies
CDARA’s “whichever is less” damages limitation. Nothing in
CDARA prevents this factual determination from being made by
the jury under proper instruction, like any other factual dispute.*
Of course, where the facts are undisputed, the issue may become a
question of law for the court.*”

Claimants often seek to bar evidence that the defectively con-
structed property at issue has appreciated in value as irrelevant to
determining damages in a construction defect case.*® However,
CDARA may make evidence of the property’s market value with-
out defects relevant.

Because a jury may accept none, some, or any portion of the par-
ties’ experts valuation, replacement cost, and repair cost testimony;,
courts rarely will be able to determine as a matter of law whether
the repair cost exceeds the replacement cost or the property’s fair
market value without the alleged construction defect. Defendants
may argue the claimant has endorsed repair, replacement, and/or
valuation experts whose opinions, when measured against one an-
other and if offered at trial, might establish the lowest measure.

Claimants could counter in one of the following ways: (1) they
may not present certain evidence at trial, and the defense’s valua-
tion or replacement cost evidence may be rejected, discredited, or
discounted by the jury; or (2) if claimant presents valuation or re-
placement cost evidence and the defense presents contrary evi-
dence, the jury must resolve these factual disputes. In addition to
such expert testimony, nonexpert testimony, and other evidence re-
garding repair and replacement cost and valuation, including the
owner’s own testimony regarding the property’s value without the
defect, could be presented.*’ Thus, courts may be reluctant to de-
cide as a matter of law which of the property’s repair cost, fair mar-
ket value without the defect, or replacement cost is least.

Even when the repair cost indisputably exceeds the property val-
uation or replacement cost, the scope and cost of repair may remain
relevant to proof of other issues. These issues could include estab-
lishing misrepresentation liability; the materiality of a builder/ven-
dor’s failure to disclose the existence of defects and the cost to rem-
edy those defects; and the evaluation of various affirmative defens-
es, such as failure to mitigate.

Consumer Protection Act Claims

CDARA expressly permits claimants to recover more than ac-
tual damages in cases where a claimant prevails on a Colorado
Consumer Protection Act (CCPA) claim and (1) the value of the
construction professional’s pre-suit statutory settlement or repair
offer’ was less than 85 percent of the actual damages awarded; (2)
the construction professional failed to respond to the claimant’s
pre-suit notice of claim; or (3) the construction professional failed

to substantially comply with the terms of an accepted statutory set-
tlement offer made during the notice of claim process.”! Thus,
where CCPA claims are presented at trial, if the claimant rejected a
pretrial settlement or repair offer and then fails to recover at least
85 percent of the value of the offer at trial, the claimant cannot re-
cover additional damages. Part IT of this article will discuss whether
this CDARA provision regarding recovering more than actual
damages applies to non-CCPA claims, as well.

CDARA and the CCPA do not address who has the burden to
prove the value of a pretrial repair offer nor whether this is a ques-
tion for the judge or the jury. Thus, both parties should be prepared
to offer testimony regarding the offer’s value until this issue is re-
solved by our appellate courts. This evidence may take the form of
expert testimony and may require additional pretrial disclosures. In
addition, the court must determine the appropriate time for sub-
mitting this evidence, as discussed more fully below.

Practice Pointer—Admissibility
of Pre-Suit Settlement Offers

Under CDARA, the parties may not disclose to the jury the ex-
istence of any unaccepted settlement offers made under CDARA’s
notice of claim process.”> However, CDARA does not explain how
a jury can determine whether the reasonable cost of the statutory
repair offer is less than 85 percent of the actual damages sustained,
or how the jury can determine if a construction professional failed
to substantially comply with a settlement offer, if the jury is un-
aware of the offer.”

The Colorado Lawyer | May 2009 | Vol. 38, No. 5 45



CONSTRUCTION LAw

Although carefully crafted jury instructions, interrogatories, or
special verdict forms may resolve some of these issues, the factual
questions and evidence inherent in such determinations make it
possible that a jury will become aware of CDARA notice of claim
communications despite the § 13-20-806(6) disclosure prohibi-
tion.>* In such a case, the parties may need to stipulate that the
court rather than the jury decide this question, or the court may
need to bifurcate the question for later resolution, perhaps to be
decided by the same jury after it returns its initial verdict,”® assum-
ing the issue is a jury question.

Conclusion
As Part I of this article has shown, CDARA’s actual damages

definition raises many unanswered questions regarding burden of
proof, preemption, evidence admissibility and jury trial rights. Part
1T will show how the careful practitioner should consider and pre-
pare for these uncertainties at every step of a legal proceeding.
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