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TORT AND INSURANCE LAW

The Homeowner Protection Act of 2007

by Ronald M. Sandgrund, Scott F. Sullan, and Jennifer A. Seidman

This article discusses the terms and effect of the Homeowner Protection Act of 2007, House Bill 07-1338, which
clarified and amended parts of Colorado’s Construction Defect Action Reform Act and applies to actions filed on

or after April 20, 2007.

ifies and amends two subsections of Colorado’s Construc-

tion Defect Action Reform Act (CDARA).! The HPA’s
primary purpose is to render void any pre-dispute waiver of and
many limitations on a residential property owner’s or homeowner
association’s ability to recover in tort or contract the damages de-
scribed by CDARA. This article discusses the events leading to the
Act’s passage, its scope and purpose, exceptions from its reach, its
relationship to pre-existing statutory and common law, and ques-
tions relating to its application to contracts entered into before the

Act’s April 20,2007 effective date.

T he Homeowner Protection Act of 2007 (HPA or Act) clar-

Events Leading to Passage

In 2003, Colorado’s legislature, in response to building industry
concerns regarding construction defect litigation and liability insur-
ance premiums, amended and expanded CDARA, placing limits on
the kind and amount of damages recoverable in such lawsuits.? De-
spite these statutory limitations, many builders attempted to incor-
porate even broader restrictions on new home buyers’ rights and
remedies in their purchase contracts by inserting, on a take-it-or-
leave-it basis, broad waivers, disclaimers, and liability limitations.
Legislative hearings disclosed that these homebuilder contracting
practices were undercutting the intent of CDARA, which, as set
forth in CDARAs legislative declaration, was to preserve “adequate
rights and remedies for property owners who bring and maintain
[construction defect] actions.”® Substantial testimony showed that
these clauses were present in many home-purchase agreements, and
that the vast majority of homeowners lacked the negotiating power
to modify them.* The HPA’s sponsors concluded that homeowners
either had to adhere to such waivers, disclaimers, and liability limi-

tations or be shut out of large segments of the new housing mar-
ket

General Scope and Provisions

The HPA “preserve[s] Colorado residential property owners’le-
gal rights and remedies” in any civil action or arbitration proceed-
ing for damages caused by a defect in the design or construction of
an improvement to residential real property.® The HPA provides
that “any express waiver of, or limitation on, the legal rights, reme-
dies, or damages provided by” CDARA? or Colorado’s Consumer
Protection Act,? “or on the ability to enforce such legal rights, reme-
dies, or damages within the time provided by applicable statutes of
limitation or repose, are void as against public policy.”” Thus, among
other things, the HPA prevents a construction professional from
contractually limiting a homeowner or homeowner association’s
time to sue for a construction defect to a period shorter than that
provided under the statute of limitations or repose applicable to
each claim for relief asserted.’® The HPA applies only to “legal
rights, remedies, or damages of claimants asserting claims arising
out of residential property.” !

Liability and Damages Under CDARA

CDARA recognized the many types of claims potentially avail-
able to aggrieved homeowners under both statutory and common
law, such as negligence, breach of express and implied warranty, mis-
representation, and violations of Colorado’s Consumer Protection
Act and Soils and Hazard Analyses of Residential Construction
Act. However, in myriad ways, CDARA limited the assertion of
some of these causes of action while also capping or eliminating
damages previously recoverable at common law.’? CDARA also
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created an approved, statutory procedure for giving notice to owners
in common interest communities of a homeowner association’s
board’s intent to bring a construction defect lawsuit.!®

The HPA does not enlarge or remove any of CDARA’s damages
limitations or caps applicable to construction defect or consumer
protection act claims, “including the limitations on treble damages
and attorneys fees.” 14 Rather, the HPA preserves existing common
law and statutory causes of action against construction profession-
als, and continues to limit damages to those provided for in
CDARA.®

CDARA provides for the recovery of “actual damages.” Actual
damages under CDARA are the least of the: (1) fair market value of
the real property without the alleged construction defect; (2) re-
placement cost; or (3) reasonable cost to repair the alleged con-
struction defect, together with “relocation costs.” For residential
property only, actual damages also include “other direct economic
costs related to loss of use, if any, interest as provided by law, and
such costs of suit and reasonable attorney fees as may be awardable
pursuant to contract or applicable law.” 16

CDARA similarly describes and limits personal injury!” and tre-
ble damage!® recoveries. Colorado’s appellate courts have not ad-
dressed whether exemplary damages still are recoverable against
construction professionals after the 2003 amendments to CDARA,
which amendments did not expressly include exemplary damages
in their definition of “actual damages.”??

HPA Exceptions

Concerns about the HPA’s scope led to the incorporation of spe-
cific provisions relating to:

* settlement agreements

* certain charitable donations

* express warranties

* arbitration and mediation proceedings.

Although the HPA’s effect on mixed-use developments was not ex-
plicitly addressed by H.B. 1138, its practical impact was the subject
of a significant part of the legislative hearings. Each of these aspects
of the HPA is discussed below.

The HPA excepts from its application:

[a] waiver, limitation or release contained in a written settlement

of claims, and any recorded notice of such settlement, between a

residential property owner and a construction professional after

such a claim has accrued.?’
Also exempted are claims arising from sales or donations of proper-
ty or services by a statutorily compliant bona fide charitable organi-
zation.?!

The HPA also does not abrogate or limit any express warranty
provisions or the obligations of a warranty provider.?2 H.B. 1338’
legislative history tracks the importance of this exception to the
building industry. When a draft of H.B. 1338 first was circulated
and discussed, industry representatives expressed concern that it
might be misconstrued to void limitations on the scope of and
remedies provided by home builder and third-party “repair or re-
place” express warranties. However, in its final form, the HPA
specifically allows a warrantor to limit the rights, remedies, and
damages available under such express warranties, as long as the ex-
press warranty provisions do not purport to waive or limit claims
for relief other than for breach of the express warranty.?* Thus, the
nonwaiver provisions of the HPA do not apply to any limitations

on breach of express warranty claims applicable and limited to the
express warranty itself.24

By its terms, the HPA does not bar or dilute the effect of provi-
sions requiring participation in arbitration or mediation.?5 Also, as
its legislative history and incorporation within CDARA make clear,
the HPA does not apply to claims that do not arise from construc-
tion defects, such as claims relating to restaurant odors or light rail
noise in mixed-use developments where residential units are con-
structed in proximity to commercial units or railroad tracks, or oth-
er conflicting “uses” that are better dealt with by the community’s
use covenants or zoning laws.?

The HPA and Pre-Existing Law

The HPA was effective “upon passage” and applies to actions
filed on or after April 20, 2007.27 It is unclear whether the HPA’s
provisions preserve or restore remedies and damages purportedly
voided by contractual waivers and liability limitations entered into
before the HPA’s effective date and raised as a defense in a lawsuit
filed after that date. The U.S. and Colorado Constitutions prohibit
the passage of certain kinds of retroactive, retrospective legislation.?®

Courts need not address the HPA’s constitutionality if they find
that the contract provision at issue is void, unenforceable, or inap-
plicable for some other reason, such as being unconscionable or vi-
olative of pubic policy under the common law. For example, al-
though specifically reserved for later examination by the Colorado
Supreme Court,?” many courts outside Colorado,* and some Colo-
rado district courts,?! have held disclaimers of new home implied
warranties void as against public policy.

Accordingly, homeowners may argue that certain waivers and
limitations in home purchase contracts pre-dating the HPA’s pas-
sage are unenforceable exculpatory or limitation of liability provi-
sions, or otherwise void because they are unconscionable or viola-
tive of public policy. Such conclusion could be premised on the
HPA’s sponsors’ statements that many home-purchase contracts
have the earmarks of adhesion contracts, as reflected in the HPA's
extensive legislative history.3? Conversely, construction professionals
may argue that CDARA, including the HPA, provides an all-en-
compassing, statutory framework within which to litigate construc-
tion defect claims intended to supplant pre-existing common law.%
A summary of Colorado’s pre-HPA law regarding exculpatory
clauses, unconscionable contract provisions, and adhesion contracts
follows.

Exculpatory and Limitation of Liability Provisions

Depending on the activity at issue, public policy considerations
may limit or bar application of an unfair exculpatory or limitation
of liability clause, and such provisions are closely scrutinized by
courts.?* Generally, under the common law existing before the
HPA's passage, the validity of an exculpatory agreement (a clause
that “exculpates” or relieves one party from liability) depended on
four factors: (1) the existence of a duty to the public; (2) the nature
of the service performed; (3) whether the contract was fairly entered
into; and (4) whether the intention of the parties was expressed in
clear and unambiguous language.®® The codification of a legal stan-
dard of conduct often confirms that a matter is an issue of public
concern. Thus, conduct governed by Colorado’s Consumer Pro-
tection Act,3” Colorado’s Common Interest Ownership Act

(CCIOA),38 local ordinance (such as building codes), or other
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statute or regulation, may indicate that the
conduct at issue is a matter of public concern
and subject to strict judicial scrutiny. More-
over, in Colorado, exculpatory clauses gener-
ally cannot limit liability for one’s own will-
ful and wanton negligence.®

Some contracts, in addition to limiting a
party’s claims, also may provide a specified
and limited remedy. Such a provision may be
void if the remedy fails of its essential pur-
pose.®* Under Colorado’s Commercial Code,
“Failure of the essential purpose of a remedy
is measured by whether the buyer is deprived
of the substantial value of his bargain.”* A
limitation of remedy has been held to fail of
its essential purpose when applied to proper-
ty containing latent defects that are not dis-
coverable on delivery and reasonable inspec-
tion.*? Similarly, the action or inaction of the
seller may cause a limited remedy to fail of its
essential purpose.*3

Common Law Unconscionability
and Adhesion Contracts

To support a finding of unconscionability,
there must be evidence of some overreaching
by one of the parties, such as that which re-
sults from unequal bargaining power or other
circumstances where there is an absence of
meaningful choice on the part of the second
party, together with contract terms unreason-
ably favorable to the first party.** Contract
terms, particularly in transactions involving
consumers, may be found unconscionable if
they defeat the reasonable expectations of the
parties.®

An “adhesion contract” may be uncon-
scionable. An adhesion contract is:

drafted unilaterally by a business enter-

prise and forced upon an unwilling and of-

ten unknowing public for services that

cannot be obtained elsewhere. It is gener-

ally not bargained for but imposed on a

take-it-or-leave-it basis.*
An “unconscionable” contract provision is
one that “shocks the conscience,” taking into
consideration the following factors:

(a) a standardized agreement executed by parties of unequal bar-
gaining strength; (b) lack of opportunity to read or become fa-
miliar with the document before signing it; (c) use of fine print
in the portion of the contract containing the provision; (d) ab-
sence of evidence that the provision was commercially reason-
able or should reasonably have been anticipated; (e) the terms of

Courts are reluctant to enforce adhesive provisions unless they
are objectively fair as written and as applied,* and generally will not
enforce unconscionable provisions.* The HPA's legislative hear-
ings included both witness testimony and legislator comment re-
garding the potential unconscionability of broad waivers in home-
purchase contracts under the common law.*°

the contract, including substantive unfairness; (f) the relation- Statutory Unconscion ab|||ty and

ship of the parties, including factors of assent, unfair surprise

and notice; (g) and all the circumstances surrounding the for- Colorado’s Common Interest OwnerShip Act

mation of the contract, including its commercial setting, purpose Just as courts need not analyze the HPA’s constitutionality if the

and effect.¥

contract provision at issue is unenforceable under the common law,
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such analysis similarly is unnecessary if the provision is unenforce-
able under statutory law. For example, such a clause may be unen-
forceable under CCIOA,5! which contains its own unconscionabil-
ity provision. This provision provides that a court:
upon finding as a matter of law that a contract or contract clause
relating to a common interest community was unconscionable at
the time the contract was made, may refuse to enforce the con-
tract, enforce the remainder of the contract without the uncon-
scionable clause, or limit the application of any unconscionable
clause in order to avoid an unconscionable result.>2
In determining whether such a contract is unconscionable, the par-
ties should have a reasonable opportunity to present evidence as to
several nonexclusive factors described in CCIOA.>* Most home-
owner association governing documents, such as the declaration of
covenants, bylaws, and articles of incorporation, are deemed “con-
tracts” under the law and, thus, their enforcement may be subject to
CCIOA’s unconscionability provisions.>*
Analogously, under Colorado’s Commercial Code, a court:
in its discretion, may refuse to enforce the contract as a whole if it
is permeated by the unconscionability, or it may strike any single
clause or group of clauses which are so tainted or which are con-
trary to the essential purpose of the agreement, or it may simply
limit unconscionable clauses so as to avoid unconscionable re-
sults.*
Courts may apply this or an analogous standard when construing
CCIOA’s unconscionability provisions, especially because CCIOA

is substantively similar to the Uniform Common Interest Owner-

ship Act (UCIOA), and because the term “unconscionable” as used
in the UCIOA is intended to have a comparable meaning to “un-
conscionable” as used in the Uniform Commercial Code, from
which Colorado’s Commercial Code heavily draws.>

Retroactive and Retrospective Legislation
and Impairment of Contracts

Assuming that a home-purchase contract provision otherwise is
enforceable under common law and state statute, whether the HPA
can constitutionally and retroactively void or limit such provision
depends on a complicated analysis. A statute is presumed constitu-
tional unless proven otherwise beyond a reasonable doubt.”” If al-
ternative, reasonable statutory constructions exist, a court will adopt
the construction that avoids constitutional infirmities.5

Retroactive and Retrospective Legislation

The general prohibition against retrospective legislation aims to
prevent any unfairness that could be caused by the application of a
new law to rights already in existence.”” However, retroactive appli-
cation may be permitted if the law effects a procedural or remedial
change.®® Unless the legislature indicates an intent to apply legisla-
tion retroactively, legislation is presumed to operate prospectively.®!
To distinguish permissible retroactive legislation from impermissi-
ble retroactive legislation, Colorado uses the term “retrospective” to
describe retroactive legislation that impermissibly “impairs vested
rights acquired under existing laws, or creates a new obligation, im-
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poses a new duty, or attaches a new disability, in respect to transac-
tions or considerations already past.”%?

ATwo-Step, Constitutional Analysis

In accord with City of Golden v. Parker,%3 Colorado courts use a
two-step inquiry to determine whether a law applies retrospectively.
First, courts look to the legislative intent to determine whether the
law is intended to operate retroactively. A clear legislative intent that
the law apply retroactively is required to overcome the presumption
of prospectivity. However, express language of retroactive applica-
tion is not necessary.** Here, an amendment to limit the HPA to
prospective effect was defeated.®®

If the court finds retroactive application intent, which can be in-
ferred from the legislature’s refusal to limit the HPA to prospective
application, the second step is to determine whether the law oper-
ates retrospectively. A law is retrospective if it either: “(1) impairs a
vested right, or (2) creates a new obligation, imposes a new duty, or
attaches a new disability. . ..”%

Impairs a vested right: A vested right may be derived from
statute or common law, but “once it vests it is no longer dependent
for its assertion upon the common law or statute under which it
may have been acquired.”®” Colorado courts do not employ a
bright-line test to determine whether a vested right is impaired. In-
stead, three factors are considered: (1) whether the public interest is
advanced or retarded; (2) whether the statute gives effect to or de-
feats the bona fide intentions or reasonable expectations of the af-

fected individuals; and (3) whether the statute surprises individuals
who have relied on a contrary law.%

A finding that retroactive application of a law impairs a vested
right is not determinative, because such a finding “may be balanced
against public health and safety concerns, the state’s police powers
to regulate certain practices, as well as other public policy consider-
ations.”® However, retroactive application of a law that implicates a
vested right is permissible only if rationally related to a legitimate
government interest.”’ In the past, Colorado has “appl[ied] a bal-
ancing test that weighs public interest and statutory objectives
against reasonable expectations and substantial reliance.””!

Creates a new obligation: If a vested right is not implicated, the
next step of the analysis is to determine whether retrospectivity re-
sults “from the creation of a new obligation, imposition of a new
duty, or attachment of a new disability with respect to” past transac-
tions or considerations.”? Generally, procedural changes that do not
affect pre-existing rights or obligations may be applied retroactive-
ly.”3 Thus, waivers or limitations found in homeowner association
governing documents that existed before the HPA’s adoption
should be scrutinized to determine whether they address procedur-
al matters.”*

A law is not retrospective, however, “merely because the facts up-
on which it operates occurred before” its adoption.” In Colorado,
legislation is presumed constitutional; as a result, Colorado appel-
late courts rarely have found a law retrospective.”* When a statute is
found to be retroactive, the Colorado Supreme Court has prohibit-
ed retrospective application of the statute when the reasonable ex-
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pectations and substantial reliance of a party vested before the en-
actment of the statute.””

Contract Impairment Analysis

Statutes that impair existing contract provisions may violate the
Contract Clauses of the Colorado and U.S. Constitutions.”® How-
ever, a finding that a law impairs a contract does not end the inquiry.
Despite such finding, a court “should uphold a challenged statute if
it is reasonable and appropriately serves a significant and legitimate
public purpose when considered against the severity of the contrac-
tual impairment.””” In assessing an alleged Contract Clause viola-
tion, “the inquiry is ‘whether the change in state law has operated
as a substantial impairment of a contractual relationship.” %

Answering this inquiry involves consideration of three factors:

First, the court must ascertain whether there is a contractual rela-

tionship; to establish this component, a party must demonstrate

that the contract gave him a vested right. Second, a court must
determine whether a change in the law impairs that contractual
relationship. Third, a court must decide whether the impairment
is substantial. The second two components are often considered
together: To prove substantial impairment of a contractual rela-
tionship, a party must show that the law was noz foreseeable and

thus disrupts the parties reasonable expectations. . . 5!

When the state is not a party to the contract,a court should defer
to the general assembly’s judgment regarding the necessity and rea-
sonableness of the law, even where the statute imposes a financial
hardship on the contracting parties.3? Additionally, courts should
consider whether the statute addresses an area that the legislature
historically has regulated; if so, the statute is less likely to violate the
Contract Clause.?3

Reasonable Expectations and
Highly Regulated Transactions and Businesses

As noted above, retrospective application of a statute and statu-
tory contract impairment may not be permitted when the reason-
able expectations and substantial reliance of a party vested before
the enactment of the statute. However, an important factor in this
analysis is whether a change in the law was “reasonably foreseeable
at the time of contracting,” especially if the business or transaction
at issue is highly regulated by Colorado statute.?*

Home sale disclosures and deceptive trade practices, along with
construction defect disputes, have been regulated areas of Colorado
law.3> The legislature also previously regulated warranty limitations
and disclaimers.®® Homeowners will argue that this statutory history
and framework shows that this change in law was reasonably fore-
seeable and renders the sale and construction of homes a highly reg-
ulated activity, appropriately susceptible to retrospective legislation.
Homebuilders will argue that the level of regulation is neither broad
nor mature enough to permit retrospective legislation, and that they
relied on the enforceability of the broad disclaimers they incorporat-
ed in their purchase contracts before the HPA’s passage.®” Clearly,
the question of whether the HPA may properly and retrospectively

void pre-existing disclaimers will be a hotly contested issue.

Conclusion

The HPA must be considered when analyzing the effectiveness
of all past and future contractual waivers, releases, exculpatory claus-
es, and limitations of liability and remedies implicated in property

damage or personal injury claims arising from a residential con-
struction defect dispute filed on or after April 20,2007. Prudent at-
torneys representing construction professionals will consider the
ramifications of continuing to insert broad rights waivers in home
purchase contracts, and whether such provisions might form the ba-
sis of or otherwise support claims resting on misleading or deceptive
trade practices under Colorado’s Consumer Protection Act or other
laws. The HPA does not expand homeowner and homeowner asso-
ciation rights, remedies, or damages beyond those described by
CDARA,; it merely preserves and renders those rights, remedies,
and damages inviolate under most circumstances.
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