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This article explores whether breach of contract damages
can trigger liability insurance coverage. Although courts
historically have been reluctant to find such coverage,
recent trends reflect a greater willingness to find coverage
for breach of contract damages under proper circum-

any accept as hornbook law the

proposition that liability insur-

ance covers tort, not contract,
liabilities. Recent cases question the con-
tinuing viability of this assumption. This
article surveys case law regarding liabil-
ity insurance coverage for purely con-
tractual obligations, and discusses the
analysis likely to be used by Colorado
courts in addressing this insurance cov-
erage issue. Finally, practical considera-
tions for policyholders and claimants are
discussed.

Historical Judicial Hostility

Many judicial decisions echo the gen-
eral rule that liability insurance indem-
nifies against “liability sounding in tort,
not in contract.”! Some such decisions
rely on policy language providing that
coverage applies when the insured is
“legally obligated to pay damages” to an-
other, as well as the conclusion that
“legally obligated to pay as damages”
means liability arising ex delicto (from a
tort) and not ex contractu (from a con-
tract).2

Other cases rely on a policy’s use of
the term “accident” to define a covered
“occurrence,” holding that an “accident”
refers to a fortuitous loss with resulting
liability, but not liability “voluntarily as-
sumed” pursuant to contract.? These de-
cisions typically note, as one court put it:

[TThe important difference between

contract and tort actions is that the

latter lie from the breach of duties im-
posed as a matter of social policy
while the former lie for the breach of
duties imposed by mutual consensus,
[and that extending coverage to con-
tract liabilities presents the danger of]
making the insurer a sort of silent
business partner [with the insured,
creating an] expansion of the scope of
the insurer’s liability . . . without cor-
responding compensation.*

Liability policies also typically contain
an express “contractual liability” exclu-
sion, which is discussed more fully be-
low.> Many courts rely on this exclusion
to find no coverage for contractual liabil-
ities.®

Difficulties arise, however, even in ju-
risdictions that attempt to clearly de-
marcate coverage between tort and con-
tract liabilities, because some liabilities
may sound both in tort and contract. For
example, implied warranty liability may
arise pursuant to statute (such as a
state’s commercial code), or pursuant to
public policy (such as implied warranties
attendant to the sale of new homes).
Thus, in Colorado, a seller or manufac-
turer may be liable for accidental prop-
erty damage or bodily injury arising
from a product defect that constitutes a
breach of Colorado’s implied warranties
arising from the sale of goods.” Such lia-
bility may extend to damage to a con-
sumer product itself.® Similarly, a new
home builder-vendor may be liable for
accidental property damage or bodily in-
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jury arising from its breach of Colorado’s
implied warranties. Such implied warran-
ty liability cuts across traditional tort and
contract boundaries, because it involves
actual physical injury to a consumer’s per-
son or property and not merely loss of the
benefit of a bargain.®

Recently, several courts, including the
California, Wisconsin, and North Dakota
Supreme Courts, have begun to question
whether (if the underlying conduct and re-
sulting injury is the same) the form of ac-
tion chosen by the plaintiff should dictate
whether coverage exists.!? These same
courts have found that the “contractual li-
ability” exclusion is more limited in scope
than argued by the insurance industry.!!
These cases are discussed in more detail
in the section entitled “Emerging Judicial
Views.”

Colorado Law

Many Colorado cases have held, based
on particular facts or policy language be-
fore them, that the policy at issue did not
cover an insured’s liability for a purely
contractual obligation.'? A discussion of
several of these cases follows.

The A.D. Irwin Case

A.D. Irwin Investments, Inc. v. Great
American Insurance Co.' arose from
claims that the faulty design and installa-
tion of a commercial air conditioning sys-
tem caused various losses, including: the
cost to replace the inadequate system and
make accompanying ceiling repairs; the
expense of wrapping pipes to prevent fur-
ther ceiling damage from condensation;
ceiling redecoration expenses; and wall re-
pair expenses due to vibrations. The in-
sured’s liability insurance policy provided
coverage “for all sums that [the insured]
might become legally obligated to pay as
damages because of injury to or destruc-
tion of property, including loss of use,
which was caused by accident.”1#

The insured appealed the trial court’s
finding that the damage was not the re-
sult of an “accident.” The Colorado Su-
preme Court held:

damage which occurs and reoccurs over
a continued period of time from the
gradual accumulation of condensate or
from the functioning or removal of in-
adequately powered and improperly in-
stalled motors is not the result of an ac-
cident.1

The court concluded that the case pre-
sented “a breach of contract,” and that the
insurer, by its liability insurance policy,

did not “become a guarantor of perfect
performance.”'® Because A.D. Irwin con-
cerned a policy form that did not contain
the broader term “occurrence” typically
found in today’s policies, its continuing vi-
tality is unclear.

The Gerrity Co. Case
The plaintiff-insureds in Gerrity Co. v.
CIGNA Property & Casualty Insurance
Co.1" had a liability policy covering bodily
injury and property damage arising out of
“an occurrence.” The insureds sued their
insurer for refusing to defend a lawsuit
that sought to impose liability on the in-
sureds under a continuing guaranty giv-
en to secure the performance of a contac-
tor who walked off a government job,
which resulted in various sureties paying
to finish the work. The policy excluded
coverage for contractual liability in a non-
standard exclusion, stating: “This insur-
ance does not apply: (a) To liability by the
insured under any contract or agreement
except in incidental contracts.”® The
Colorado Court of Appeals found no cover-
age, because the underlying complaint did
not allege that any contractual liability
arose from an “incidental contract.” In re-
sponse to the plaintiffs’ claim that the un-
derlying complaint’s negligence allega-
tions triggered the insurer’s duty to de-
fend, the court held:
all the allegations of negligence, if
proven, would amount to nothing more
than a breach of contract; they do not,
and cannot, allege a separate tort claim.
As such, the policy exclusion applies,
and [insurer] properly denied a de-
fense.??

The Hottenstein Case

In Union Insurance Co. v. Hottenstein,?
the Colorado Court of Appeals analyzed
coverage under the current Commercial
General Liability (CGL) insurance policy
form?! for an arbitration award of $67,250
on a breach of contract claim, and $9,915
on a negligent construction claim arising
from a renovation contractor walking off
the job before completion. The court noted
that the policy contained the undefined
term “accident,” which prior case law had
construed to mean an unanticipated or
unusual result flowing from a common-
place cause.?? The court observed that “[a]
breach of contract is not generally an ac-
cident that constitutes a covered occur-
rence.”?

The Hottenstein court also analyzed the
insured’s contention that coverage existed
under the policy’s exception to the “con-
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tractual liability” exclusion, which excep-
tion restored coverage for “insured con-
tracts,” a defined term. The court found
that the contract at issue was not an in-
sured contract within the meaning of the
policy, but noted that if a construction con-
tract falls within the exception to the con-
tractual liability exclusion, indemnity
might be allowed for property damage re-
sulting from the contractor’s breach of its
express warranties.? This statement, al-
beit dicta, suggests that the court con-
ceived of some circumstances where
breach of contract liability might arise
from a covered “occurrence.” The court al-
so rebuffed the insured’s suggestion that
it “recharacterize” her contract damages
as negligence damages, particularly
where there was no evidence that the
damage extended “beyond the scope of the
contractor’s work.”%

Hottenstein’s holding centers on the dis-
tinction between damages flowing from a
breach of contract unrelated to any actu-
al property damage or loss of use, such as
a simple failure to build in accordance
with the applicable contract documents,
plans, specifications, or building code, and
damages arising from actual property
damage or loss of use.?6 Hottenstein relied
on out-of-state authority for the proposi-
tion that:

construing [a] contractor’s breach of

contract due to his poor performance as

an accident would have converted a

general business liability policy into a

performance bond, a risk that the in-

surer clearly did not undertake.?”
The court thus concluded that “poor work-
manship constituting a breach of contract
is not a covered occurrence here and that
the policy’s exception to the contract ex-
clusion does not apply.”?®

The McGowan Case

McGowan v. State Farm Fire & Casual-
ty Co.,? following Hottenstein, said that
CGL policies are “not intended to be the
equivalent of performance bonds,” and
held that the insurer’s policy did not cover
an approximate $400,000 default judg-
ment obtained against a contractor who
did faulty work and thus was terminated
before the project could be completed. Mc-
Gowan found that an express “faulty
workmanship” exclusion for “damage to
property that must be restored, repaired,
or replaced because of incorrectly per-
formed work by the contractor or someone
acting on its behalf” precluded coverage.?°
The court also noted that because the con-
tractor had not completed the work when
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the property damage occurred, the dam-
age could not fit within the policy’s “com-
pleted operations” exception to the “faulty
workmanship” exclusion.3!

Distinguishing Defects
From the Resulting Property
Damage

The holdings in A.D. Irwin, Gerrity, Hot-
tenstein, and McGowan parallel the “de-
fect without resulting property damage”
cases.?? These cases hold that regardless
of the legal theory asserted, unless the
damages sought occurred because of
“property damage,” as that term is defined
by the policy, there cannot be a covered
“occurrence,” because the definition of an
“occurrence” requires the happening of
such property damage. Thus, a defect
alone, which does not cause “property
damage,” may not be covered.?® Some of
these defect without resulting property
damage cases characterize the underlying
dispute before them as involving “pure
economic loss.”3* At least one court has
said that in analyzing coverage for an al-
leged breach of contract claim and
“whether a particular loss falls within the
scope of an insuring agreement, it is nec-

essary to focus upon ‘[t]he nature of the
damage and the risk involved. . . ”%

Although a cursory reading of Hotten-
stein and McGowan might suggest other-
wise, finding that a breach of a construc-
tion contract constitutes an occurrence
does not necessarily transform a liability
policy into a “surety” or “performance”
bond.?8 This is because a surety bond gen-
erally guarantees completion of the in-
sured’s work and terminates on comple-
tion of the work, while a CGL policy af-
fords coverage against certain liabilities
arising from actual property damage or
loss of use of tangible property occurring
either during “ongoing” or following “com-
pleted” construction operations.?”

In contrast to A.D. Irwin, Gerrity, Hot-
tenstein, and McGowan, a separate line of
Colorado authority led by Simon v. Shel-
ter General Insurance Co.?® holds that ab-
sent a clear, express, and unambiguous
exclusion, coverage exists for property
damage and bodily injury resulting from
a contractor’s breach of contractual war-
ranties of performance, quality, fitness, or
durability. These holdings, arising from a
previous CGL policy form no longer in
use, were based on an exception to an ex-

clusion for “liability assumed by the in-
sured under any contract or agreement
except an incidental contract,” which ex-
ception restored coverage for “a warranty
of fitness or quality of the named in-
sured’s products or a warranty that work
performed by or on behalf of the named
insured will be done in a workmanlike
manner”%

Emerging Judicial Views

The highest courts in California, Wis-
consin, and North Dakota, as well as some
intermediate courts, have begun to reex-
amine whether liability insurance cover-
age may attach to certain contract obliga-
tions. These courts have found that such
coverage may arise under proper circum-
stances.

California

The leading national case to seriously
re-examine the origin and purposes of the
general rule that liability insurance covers
tort but not contract liabilities is Vanden-
berg v. Superior Court.*® In Vandenberg, a
landlord sued its tenant for contamination
of the leased property resulting from the
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tenant’s improper installation, mainte-
nance, and use of underground waste oil
tanks. The California Supreme Court said
that coverage should not be based on the
fortuity of the form of action chosen by the
injured party.*!

Distinguishing a long line of cases pur-
portedly supporting the general rule of
noncoverage for contractual damages, the
court held that the nature of the damage
and the risk involved, in light of the par-
ticular policy provisions, control cover-
age.*2 The court found that the phrase
“legally obligated to pay as damages” was
reasonably understood to mean any obli-
gation that is binding and enforceable un-
der the law, whether pursuant to contract
or tort liability.*3 The court noted that in
many instances, the same underlying con-
duct may constitute both a breach of con-
tract and a tort.#* Citing several leading
insurance treatises, the court concluded
that “the legal theory asserted by the
claimant is immaterial to the determina-
tion of whether the risk is covered.”*

Wisconsin
Expanding on the principles espoused
in Vandenberg, American Family Mutual

Insurance Co. v. American Girl, Inc.*8 re-
jected the contention that the underlying
claims could not constitute “occurrences”
simply because they were labeled breach
of contract and warranty. Applying ordi-
nary meanings to the word “accident,”
American Girl found nothing in the basic
CGL coverage language supporting a “de-
finitive tort/contract line of demarcation”
in determining coverage.*’ Like Vanden-
berg, American Girl distinguished a line
of authority allegedly supporting a rule of
no coverage for contract damages. Ameri-
can Girl noted that if losses actionable in
contract are never “occurrences” for pur-
poses of the coverage grant, then the poli-
cy’s series of “business risk” exclusions
would be unnecessary.*®

American Girl also analyzed applica-
tion of the contractual liability exclusion.
Following the majority of decisions and
commentators, the court found that the
exclusion for “liability assumed by the in-
sured under any written contract” means
an agreement by the insured to indemnify
a third party, as in an indemnification or
hold harmless agreement, and “does not
operate to exclude coverage for any and
all liabilities to which the insured is ex-
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posed under the terms of the contracts it
makes generally.”4°

A lengthy dissent argued that because
“[clontract law aims to protect a party’s
bargained-for obligations, while tort law
seeks to protect society from unanticipat-
ed, overwhelming misfortunes,” finding
coverage for contract losses blurs the dis-
tinction between tort and contract, ig-
nores previous case law equating an “ac-
cident” with negligence, and fits squarely
within the purpose of CGL policy exclu-
sions for business risks.5°

New York

Another case adopting this line of rea-
soning, Hotel des Artistes, Inc. v. General
Accident Insurance Co. of America,? held
that an insured’s “legal obligation to pay
damages because of property damage” is
not limited to the insured’s liability in tort.
The court found no language in the cover-
age grant excluding liability derived from
a contractual obligation, and nothing in
the policy’s coverage terms that implied a
distinction between liability acquired by
contract or in tort.?? The court concluded
that the insured had a duty to defend be-
cause the policy potentially covered a ten-
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ant’s liability to its landlord for breaching
its lease obligation to repair fire-damaged
leased premises.?® Adopting the reasoning
from another case that “[i]t is not the form
of the pleadings which determines cover-
age . ..itis the nature of the insured’s con-
duct,” the court held that it would not
“read into the policy an exclusion for con-
tract-based liability,” and criticized the tri-
al court for improperly “engrafting” onto
the policy an exclusion for claims “sound-
ing in contract.”>* In contrast, other New
York cases ostensibly hold that damages
arising out of the breach of a contract are
not covered losses under a CGL policy.?

North Dakota

In Acuity v. Burd & Smith Construc-
tion,’ the North Dakota Supreme Court
held that a general contractor’s CGL poli-
cy covered breach of contract claims be-
cause such policies cover tort claims, con-
tract claims, and claims for statutory vio-
lations as long as the requisite accidental
occurrence and property damage are pres-
ent and not otherwise excluded. The court
found that property damage caused by
faulty workmanship is a covered occur-
rence to the extent the faulty workman-
ship causes bodily injury or damage to
property other than the insured’s work
product, regardless of the legal theory
pled.’” The court also held that the con-
tractual liability exclusion did not apply
because that exclusion is limited to liabili-
ty of another that the insured “assumes,”
in the sense of agreeing to indemnify or
hold another person harmless.?®

Other courts appear to be adopting the
Vandenberg/American Girl coverage
analysis, or at least revisiting previous
case law addressing the question of cover-
age for contract claims.?® The next few
years will be telling as to whether there is
a significant and widespread change in ju-
dicial philosophy on this issue.

Economic Loss Rule

Because some courts have superim-
posed the “economic loss rule” (Rule) on
their coverage analysis pertaining to con-
tract claims, a brief discussion of the Rule
follows. Generally, tort law is designed to
protect citizens from the risk of physical
harm to their persons or their property,
and legal duties of care arise without re-
gard to any agreement or contract. Con-
versely, contract obligations typically arise
from promises made between parties, and
contract law is intended to enforce the ex-
pectancy interests created by the parties’
promises so that they can allocate risks

and costs during their bargaining. In
Town of Alma v. Azco Construction, Inc.,°
the Colorado Supreme Court found that
the essential difference between tort and
contract obligations is the source of the
duties between the parties.

Town of Alma adopted the Rule, also
known as the “independent duty” rule,
which often limits liability when a con-
tract exists between parties. The Rule’s
principal purpose is to enable contracting
parties to confidently allocate a bargain’s
economic risks and costs. The Rule is
much more likely to be applied to com-
mercial transactions not involving large
disparities in bargaining power. Town of
Alma noted that maintaining the focus on
the source of the duty preserves a proper
demarcation between tort and contract
law, even if in some cases contract and
tort duties simultaneously exist.®!

In A.C. Excavating v. Yacht Club I
Homeowners Association, Inc. Yacht Club
I1),%2 the Colorado Supreme Court ob-
served that Cosmopolitan Homes, Inc. v.
Weller®® imposed a duty of care on
builders, independent of any contractual
obligations, to build homes without negli-
gence. The court then held that the Rule
did not prevent a tort claim by a home-
owner against various subcontractors al-
legedly responsible for a home’s defective
construction. An older case, Hiigel v. Gen-
eral Motors Corp. % holds that physical in-
jury to (and, perhaps, the loss of the use
of) consumer goods, property, products, or
work-product that is the subject of a con-
tract remains actionable in tort.6?

In American Girl, one dissent argued
for the straightforward application of the
Rule to the construction of a CGL policy,
positing that applying the Rule would
avoid blurring the line between contract
and tort law; protect the parties’ freedom
to allocate economic risk through con-
tract; and encourage the parties to as-
sume, allocate, or insure against the risks
involved in a commercial transaction.%
Another dissent urged a close connection
between the Rule and analyzing insur-
ance coverage for contract liabilities, but
acknowledged that the Rule “is not direct-
ly applicable to the insurance policy” at is-
sue.%” Thus, the Rule, if applicable, mere-
ly defines the contours of the insured’s lia-
bility to the claimant; the insurance policy,
however, defines the insurer’s liability to
the insured. Nothing prevents insurers
from redefining their indemnity liability
in light of future court decisions that
might follow American Girl or policyhold-
ers from considering the availability of

such coverage (or lack thereof) in allocat-
ing their risks under contracts with oth-
ers.

Important Policy Provisions
in the Contractual

Coverage Analysis

Colorado courts employ a fairly stan-
dard analysis in deciding insurance cover-
age issues. Words used in an insurance
policy should be given their plain and or-
dinary meaning unless the contract indi-
cates that the parties intended an alter-
native interpretation.® The insurance
contract’s meaning and whether it con-
tains conflicting provisions is not deter-
mined by reference to what experts in the
interpretation of insurance contracts or
those with a clear understanding of the le-
gal effects of specific language might un-
derstand by reading a policy.%° Rather,
construction of an insurance contract
must be ascertained by reference to the
meaning a person of ordinary intelligence
would attach to it.” Construction of an in-
surance policy and whether a policy pro-
vision is ambiguous are legal issues for
the court.™

A policy’s “coverage grant” describes
the coverage afforded, subject to the
policy’s exclusions. Each exclusion then
is subject to any exceptions to that ex-
clusion. Where an exception to an ex-
clusion restores coverage, and that cov-
erage conflicts with another exclusion,
a determination must be made as to
whether the restoration of coverage
and the separate exclusion from cover-
age can be reasonably harmonized.

“Occurrence” Definition
Most modern CGL policies contain a
coverage grant that provides:
a. We will pay those sums that the in-
sured becomes legally obligated to pay
as damages because of “bodily injury” or
“property damage” to which this insur-
ance applies. We will have the right and
duty to defend the insured against any
“suit” seeking those damages. . .. No
other obligation or liability to pay sums
or perform acts or services is covered
unless explicitly provided for under
SUPPLEMENTARY PAYMENTS—
COVERAGES AAND B.
b. This insurance applies to “bodily in-
jury” and “property damage” only if:
¢ The “bodily injury” or “property
damage” is caused by an “occur-
rence” that takes place in the “cov-
erage territory”; [and]
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“Contractual Liability” Exclusion and “Insured Contract” Definition

“Contractual Liability” Exclusion

[This insurance does not apply to] “Bodily injury” or “property damage”
for which the insured is obligated to pay damages by reason of the as-
sumption of liability in a contract or agreement. This exclusion does not
apply to liability for damages: (1) That the insured would have in the
absence of the contract or agreement; or (2) Assumed in a contract or
agreement that is an “insured contract’ provided the “bodily injury” or
“property damage” occurs subsequent to the execution of the contract
or agreement. . . .

“Insured Contract” Definition
“Insured contract,” as used in subsection (1) of the contractual liability
exclusion, means:

(a) A contract for a lease of premises. However, that portion of the
contract for a lease of premises that indemnifies any person or or-
ganization for damage by fire to premises while rented to you or
temporarily occupied by you with permission of the owner is not an
“insured contract”; (b) A sidetrack agreement; (c) Any easement or
license agreement, except in connection with construction or demoli-
tion operations on or within 50 feet of a railroad; (d) An obligation, as
required by ordinance, to indemnify a municipality, except in connec-
tion with work for a municipality; (€) An elevator maintenance agree-
ment; (f) That part of any other contract or agreement pertaining to
your business (including an indemnification of a municipality in con-

nection with work performed for a municipality) under which you as-
sume the tort liability of another party to pay for “bodily injury” or
“property damage” to a third person or organization. Tort liability
means a liability that would be imposed by law in the absence of any
contract or agreement.

However, this exception to the exclusion typically does not apply to that
part of any contract or agreement:

(1) That indemnifies a railroad for “bodily injury” or “property dam-
age” arising out of construction or demolition operations, within 50
feet of any railroad property and affecting any railroad bridge or tres-
tle, tracks, roadbeds, tunnel, underpass or crossing;

(2) That indemnifies an architect, engineer or surveyor for injury or
damage arising out of: (a) Preparing, approving or failing to prepare
or approve maps, drawings, opinions, reports, surveys, change or-
ders, designs or specifications; or (b) Giving directions or instruc-
tions, or failing to give them, if that is the primary cause of the in-
jury or damage; or

(3) Under which the insured, if an architect, engineer or surveyor, as-
sumes liability for an injury or damage arising out of the insured’s
rendering or failure to render professional services, including those
listed in (2) above and supervisory, inspection or engineering serv-
ices.

¢ The “bodily injury” or “property
damage” occurs during the policy
period.™
An “occurrence” is “an accident, includ-
ing continuous or repeated exposure to
substantially the same general harmful
conditions.”” These standard-form poli-
cies typically define “property damage” as:
a. Physical injury to tangible property,
including all resulting loss of use of that
property. All such loss of use shall be
deemed to occur at the time of the phys-
ical injury that caused it; or
b. Loss of use of tangible property that
is not physically injured. All such loss of
use shall be deemed to occur at the time
of the “occurrence” that caused it.”
“Bodily injury” is defined as:
bodily injury, sickness, or disease sus-
tained by a person, including death re-
sulting from any of these at any time.”
Thus, a Colorado court’s first step in its
coverage analysis is to decide whether the
facts and legal liability alleged by the
plaintiff’s claims, including any claims
sounding in contract, fall within this cov-
erage grant.

The “Contractual Liability”
Exclusion, Exceptions, and
Defined Terms

If the court finds that the coverage grant
applies to the allegations, including any
claims sounding in contract, the second
step in its coverage analysis is to apply the

policy’s exclusions. This article examines
only the “contractual liability” exclusion.

Most modern CGL policies exclude bod-
ily injury or property damage “for which
the insured is obligated to pay damages
by reason of the assumption of liability in
a contract or agreement,” in what is com-
monly referred to as the “contractual lia-
bility” exclusion.” (See sidebar regarding
“Contractual Liability” Exclusion.) How-
ever, this exclusion typically does not ap-
ply if such liability is assumed in an “in-
sured contract” (as long as the property
damage occurs after execution of the
agreement),”” or where the insured would
have had such liability in the absence of
the agreement.” “Insured contract” is a
defined term.” (See sidebar regarding
“Insured Contract” Definition.) As noted
above, most courts and commentators
have found that, historically, the net effect
of this exclusion and its exceptions was to
confer coverage for liability arising pur-
suant to many kinds of indemnity agree-
ments.%°

One commentator has explained that
the terminology used in the contractual li-
ability exclusion to describe liability as-
sumed by the insured under contract has
been accepted by many in the insurance
industry as a term of art to mean only the
assumption of liability under an indemni-
ty or hold harmless provision, and that
the phrase has a “much narrower scope
than the words’ dictionary definition
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would indicate.”®! However, Colorado ap-
plies the plain and ordinary meaning of
words used in an insurance policy, and
such meaning is not determined by refer-
ence to what insurance or legal experts
understand by reading a policy. Thus,
Colorado courts may not accept such a
narrow view of the exclusion.®? The more
broadly a court construes the range of
contracts subject to the “contractual liabil-
ity exclusion,” the more contractual liabil-
ities that may be subject to coverage due
to the broad restoration of coverage in the
exception to the exclusion. At least one
court found the exclusion invalid due to
ambiguity, because the word “contract”
could mean any contract and not just an
indemnity agreement.®?

The exception for “insured contracts”
contained in subsection (2) of the contrac-
tual liability exclusion restores coverage
for some tort or warranty liability under
agreements meeting the definition of an
“insured contract,” including “hold harm-
less” and indemnity agreements.?* Such
promises to indemnify or hold harmless
another should not be confused with
promises to purchase insurance on behalf
of another or add another as an additional
insured under an existing liability policy.
Liability arising from the former likely is
covered; liability arising from the latter
probably is not.?>

Ifthe coverage grant is construed to in-
clude contractual liability for property
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damage, and the “initial” contractual lia-
bility exclusion is not limited just to in-
demnity agreements, then the exception
to the exclusion for “insured contracts” to
include “a lease of premises” or “any ease-
ment or license agreement” could lead to
coverage for many types of liabilities un-
der lease, easement and license agree-
ments, such as property damage liability
resulting from the breach of covenants to
maintain and repair. Vandenberg and Ho-
tel des Artistes, Inc.,% discussed above,
both involved lease disputes.

The other exception contained in the
contractual liability exclusion applies to li-
ability “[t]hat the insured would have in
the absence of the contract.” One commen-
tator notes the following regarding this
and similarly worded clauses: “where the
express contract actually adds nothing to
the insured’s liability, the contractual lia-
bility exclusion clause is not applicable,
but where [the] insured’s liability would
not exist except for the express contract,
the ... clause relieves the insurer of liabili-
ty.”87 This statement preceded the Van-
denberg/American Girl line of authority,
and thus may understate the effect of the
exception in light of those cases.

Coverage for
Warranty Liability

Implied warranty claims, particularly
those arising from property damage or
bodily injury, likely will supply the most
fertile ground for policyholder-insurer dis-
putes regarding coverage for contractual
liabilities. Where courts characterize such
implied warranties as a hybrid of tort and
contract liability; or as a form of statutori-
ly imposed liability, they may be less hesi-
tant to find coverage. No Colorado appel-
late court has squarely addressed the is-
sue.’ Where a jurisdiction strictly defines
its implied warranties as just another way
of describing a simple contractual prom-
ise implied in an agreement, comparison
of the policy language to the factual alle-
gations and legal claims is necessary to
determine coverage. The U.S. District
Court for the District of Utah has found a
potential for liability coverage and, thus,
a duty to defend, for a “breach of warranty
claim . . . as a result of the negligent con-
struction of its subcontractors.”®

Policyholder Arguments
Consider a claim arising from Colo-
rado’s implied warranties accompanying
the sale of new homes, where an electrical
subcontractor defectively installed a

home’s wiring, causing the loss of the
home to fire and severe burns to its own-
er-occupant years after sale; or, change the
hypothetical slightly to an implied war-
ranty claim arising from a fire caused by
a defective oven sold with the home. Poli-
cyholders will argue that in both circum-
stances, the underlying facts giving rise to
the implied warranty liability are nearly
identical to those giving rise to ordinary
tort liability, and those facts plainly de-
scribe an “accident”—an unanticipated or
unusual result flowing from a common-
place cause.? Moreover, policyholders will
argue that such liability hardly was vol-
untarily “assumed” by them in their con-
tracts, but was imposed by law, under ei-
ther statute (Colorado’s Commercial
Code) or public policy. Policyholders may
argue that they tried to do all they could
to disclaim an alleged assumption of this
liability, but that their purported dis-
claimer was struck down or otherwise
found inapplicable.!

Policyholders also will rely on out-of-
state authority for the proposition that if
the term “occurrence” is construed to ex-
clude, by definition, any and all contractu-
al liabilities, such construction would ren-
der other policy provisions meaningless
and mere surplusage.®? Policyholders will
point to various policy exclusions whose
application is predicated on the potential
of coverage for certain kinds of contractu-
al liabilities. For example, the typical CGL
policy excludes property damage coverage

under some circumstances to the in-
sured’s “work,” which is defined to include
“[wlarranties or representations made at
any time with respect to the fitness, quali-
ty, durability, performance or use of ‘your
work’. . . "% The typical CGL policy also
excludes coverage for property damage to
“impaired property” arising out of “[a] de-
lay or failure by you or anyone acting on
your behalf to perform a contract or agree-
ment in accordance with its terms,” but
then excepts from this exclusion “the loss
of use of other property arising out of sud-
den and accidental physical injury to ‘your
product’ or ‘your work’ after it has been
put to its intended use.”%*

Policyholders will rely on Cyprus Amax
Minerals Co. v. Lexington Insurance Co.,%
where the Colorado Supreme Court con-
sidered an insurer’s contention that its
policies were not intended to include a
negligent misrepresentation within the
definition of “occurrence.” The court
queried why the insurer would include
coverage for “completed operations,” de-
fined to include property damage arising
out of “reliance upon a representation or
warranty,” if it never intended its policies’
coverage grant to cover liability arising
from property damage arising from re-
liance on a representation. The court said
that such a construction “vitiates this pro-
vision” and “is not acceptable,” because
courts are charged with seeking “to give
effect to all provisions so that none will be
rendered meaningless.”%
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Insurer Arguments

Insurers will argue that a breach of
contract is not an “accident,” in the sense
that it is not the kind of fortuitous loss
that insurance is intended to spread the
risk of bearing across the insuring public.
Rather, it is a private and voluntary allo-
cation of risk between the contracting par-
ties, limited to the subject matter of their
contract. Insurers also will argue that ref-
erences to certain “contractual” and “war-
ranty” liabilities in CGL policy exclusions
do not change the fact that a breach of
contract cannot constitute an occurrence,
but that other liabilities arising from a
breach of contract may be granted cover-
age, but only if they derive from an under-
lying tort liability, such as an agreement
to indemnify and hold another harmless
from tort liability. Finally, insurers will
urge that the “contractual liability” exclu-
sion should be read as narrowly as possi-
ble, consistent with the industry’s intent
that its liability policies not be construed
as a substitute for a proper surety bond or
guarantee against an insured’s shoddy
work, and that the exclusion’s exception is
intended only to restore coverage for cer-
tain types of indemnity agreements.

Practical Considerations
for Policyholders,

Claimants, and Counsel

Courts will face the challenge in the
coming years of analyzing coverage for
truly fortuitous property damage and bod-
ily injury damage claims that are pled as
breaches of express or implied warranties
in sales and home purchase contracts, or
as breaches of express and implied
covenants in leases. Where possible, many
practitioners often pursue both tort and
contract claims, as each has its advan-
tages and disadvantages.

Trying contract versus negligence
claims presents significant differences in
proof, affirmative defenses, and recover-
able damages. Negligence in tort requires
evidence of defects in workmanship, su-
pervision, or design as a responsibility of
the individual defendant.®” Unlike a
breach of implied warranty claim, proof of
a defect alone is not enough to establish a
negligence claim.”® Contract damages typ-
ically are limited to those within the con-
templation of the parties at the time of
contracting, while negligence damages
generally include all foreseeable dam-
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ages.” Punitive damages are available in
tort but not contract actions.'? Contract
claims and damages may be restricted by
liability limitations, warranty disclaimers,
claim waivers, and similar clauses.!0!
However, even if a contract exists between
a negligence claimant and a defendant,
the claimant’s negligence claims may not
be limited by such clauses, due to either
limitations on the reach of exculpatory
clauses or on public policy grounds.192 Af-
firmative defenses vary greatly between
contract and tort claims, including differ-
ing statutes of limitations,'% and the like-
ly inapplicability of the comparative neg-
ligence and pro rata and nonparty reduc-
tion of liability statutes to contract
claims.1%4

Because plaintiffs often simultaneous-
ly pursue tort and contract claims, attor-
neys should counsel their clients to take
steps that may help maximize the poten-
tial of liability insurance coverage for
some contractual liabilities. One means of
achieving this end may be to more readily
enter into indemnity and hold harmless
agreements, even under circumstances
where a party is not required or asked to
do so0.10
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A common circumstance leading to ap-
plication of the exception to the “contrac-
tual liability” exclusion restoring insur-
ance coverage is the typical agreement of
subcontractors to indemnify home-
builders against claims and losses arising
from the subcontractor’s defective work.1%
Such agreement appears to fall squarely
within the definition of an “insured con-
tract,” and the insurance industry pur-
posefully wrote its contractual liability
coverage and definition of “insured con-
tracts” to provide indemnity against this
type of contractual liability.1%” In the con-
struction contract context, standardized
agreements developed by the American
Institute of Architects may provide a start
in drafting a covered indemnity obliga-
tion. Coverage for liability under other
contracts also may qualify, as long as
those contracts meet the definition of “in-
sured contracts.”

Conclusion

Although courts have been reluctant to
find CGL insurance coverage for breach of
contract damages, recent decisions indi-
cate that the legal theories pled may not
be controlling, and that underlying facts

giving rise to the alleged liability and the
nature of the claimed damages will be the
focus of the courts’ inquiries. The underly-
ing contractual liability still must be im-
posed because of “bodily injury” or “prop-
erty damage” due to an “occurrence.”
However, a modern trend appears to be
emerging to analyze coverage by compar-
ing the insurance contract terms to the al-
leged facts, and not summarily concluding
without such analysis that liability for
breach of a contractual obligation is not
covered. Circumstances suggesting an in-
creased likelihood of triggering coverage
probably will involve breach of contract
damage claims arising from the occur-
rence of property damage or bodily injury,
such as liability for breach of warranties
implied by law associated with the sale of
goods and new homes.
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