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TORT AND INSURANCE LAW

Greystone and Insurance Coverage

for “Get To” and “Rip and Tear” Expenses

by Ronald M. Sandgrund

This article discusses the 2011 Tenth Circuit Court of Appeals Greystone Construction Inc.v. National Fire &
Marine Insurance Co. decision and the related issue of liability coverage for what are commonly referred to as
‘get to” or “rip and tear” expenses—that is, coverage for the cost of repairing or replacing defective or nondefective
construction work that is damaged or destroyed due to effecting repairs to other work that has sustained covered

property damage.

Insurance Co.! case involved the question of whether liabil-

ity insurance coverage exists for property damage to an
insured construction professional’s work arising from the insured’s
or its subcontractor’s negligent construction. In the 2009 Greystone
Icase,? the U.S. District Court for the District of Colorado, relying
on the Colorado Court of Appeals decision in General Security
Indemnity Co. of Arizona v. Mountain States Mutual Casualty Co.
(General Security)’ held that defective construction that damages
only the insured’s work is not an accidental occurrence and, thus,
is not covered under the standard form post-1986 commercial gen-
eral liability (CGL) insurance policy.

In Greystone II,* the Tenth Circuit Court of Appeals reversed
and remanded Greystone I, predicting that the Colorado Supreme
Court would hold that negligent construction constitutes an acci-
dental occurrence if the resulting property damage to the insured’s
work was not intended or expected by the insured. The court qual-
ified its ruling by holding that CGL policies provide coverage for
the cost of repairing resulting damage to the insured’s nondefec-
tive work, but not for damages awarded for the cost of repairing
the defective work itself.” As discussed below, if the court’s qualifi-
cation was intended only to hold that the cost of repairing defective
work that had not itself sustained property damage was not cov-
ered, it is more comfortably harmonized with the rest of the court’s
opinion.

The Greystone Construction Inc. v. National Fire & Marine

Greystone Facts, Procedural Posture,
and District Court Ruling

In Greystone I, two home builders and their liability insurer sued
a second insurer who insured the same builders under later-issued
polices. They sought reimbursement of part of the builders’ and
the first insurer’s defense costs and settlements paid to the home-
owner—claimants in two underlying construction defect lawsuits.®
The second insurer had refused to contribute to the defense or
settlement of either case. The parties stipulated that the underly-
ing construction defects consisted of defective foundation systems
built atop expansive soils and inadequate grading and drainage
systems.”

On cross-motions for summary judgment, relying on General
Security's definition of “occurrence,” which included the undefined
term “accident,” the district court held that because the underlying
lawsuits “focused only on poor workmanship, and the stipulated
facts yield no indication of property or consequential damage to
anything other than [the insured’s] work product (i.e., the home)
itself,” neither lawsuit, on its face, involved “an ‘occurrence’ under
the terms of the policy, and thus, National Fire had neither the
duty to defend nor indemnify. . ..”8 The district court did not con-
sider coverage for the underlying negligent repair and misrepre-
sentation claims because the arguments regarding these issues were
“inadequately developed.”™
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Appeal and Intervening Statutory Changes

During pendency of the Greystone I appeal, Colorado’s General
Assembly passed House Bill (HB) 10-1394, codified at CRS
§§ 10-4-110.4 and 13-20-808. Among other things, HB 10-1394
provides courts guidance when interpreting liability policies issued
to construction professionals. HB 10-1394 directs courts to pre-
sume that a construction professional’s defective work that results
in property damage, including damage to the construction profes-
sional’s work itself, is an accident, unless the construction profes-
sional intended and expected the resulting damage. !

In light of this new law, the importance of the insurance issues
presented, and an apparent conflict among Colorado appellate
decisions, the Tenth Circuit Court of Appeals certified the follow-
ing question to the Colorado Supreme Court: “Is damage to non-
defective portions of a structure caused by conditions resulting
from a subcontractor’s defective work product a covered ‘occur-
rence’ under Colorado law?”!! The Colorado Supreme Court
declined to consider the certified question.!?

Tenth Circuit's Main Holdings

The Tenth Circuit Court of Appeals made two important hold-
ings. First, the court noted that HB 10-1394 would “settle this
appeal” and require coverage if applicable, but held that the new
law was not intended to apply retroactively to the liability insur-
ance policies at issue because the policy periods expired before HB

10-1394’s May 21, 2010 effective date.’® Colorado district courts

have divided on the question of the law’s retroactivity, and the issue
is pending before the Colorado Court of Appeals.'*

Second, the court held, “We predict the Colorado Supreme
Court would construe the term ‘occurrence,’ as contained in stan-
dard-form CGL policies, to encompass unforeseeable damage to
nondefective property arising from faulty workmanship.”?* In so
holding, the court noted that:

most federal circuit and state supreme court cases line up in

tavor of finding an occurrence in the circumstances we consider

here” evidencing “a strong recent trend in the case law inter-
pret[ing] the term ‘occurrence’ to encompass unanticipated dam-
age to nondefective property resulting from poor workman-
ship.16
To determine what constitutes an unanticipated or unforeseeable
injury, the court relied on the Colorado Supreme Court’s earlier
interpretation of “occurrence,” which held that the term “occur-
rence” excludes from coverage only “those damages that the
insured Anew would  flow directly and immediately from its intentional
act.””V7 Thus, the Tenth Circuit reversed the federal district court’s
summary judgment and remanded the case for further proceed-
ings, including consideration of potentially applicable policy exclu-
sions and conditions not considered during the original summary
judgment analysis.

Tenth Circuit Ancillary Holding—
Damage to Defective Versus Nondefective Work

In an ancillary holding, the Tenth Circuit held that “injuries
flowing from improper or faulty workmanship constitute an occur-
rence so long as the resulting damage is to nondefective property,
and is caused without expectation or foresight.”® The court fur-
ther explained that “nondefective property is property that has been
damaged as a result of poor workmanship.”? Construction profes-
sionals and injured property owners are likely to argue in Colorado
state court that the Tenth Circuit’s distinction between property
damage to defective versus nondefective work conflicts with sev-
eral premises underlying that court’s main holding, was unneces-
sary, and may raise questions of whether coverage applies to the
cost of removing and replacing defective work to repair resulting
damage to other work. Analysis follows of the court’s rationale for
its holding, construction professionals’ expected criticism of the

court’s ancillary holding, and the insurance industry’s likely rebuttal
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to this criticism and disagreement with the court’s holding regard-
ing the scope of an accident.

Implicit Versus Explicit Exclusions
and the Policy’s Plain Language

The main holding of Greystone II rests primarily on the long-
standing rule that courts should apply the plain and ordinary
meaning of insurance contracts and strive to give effect to all policy
provisions, rendering none superfluous. The court relied heavily on
a standard CGL provision—the “your work” exclusion—and its
disjunctive exception restoring coverage for (1) property damage
to work caused by the defective work of the insured’s subcontrac-
tors and, separately, for (2) property damage occurring to the work
of the insured’s subcontractors.?’ The court held, consistent with
many other published decisions, that the exception to the exclu-
sion would be rendered “superfluous,”a “phantom,” and “lllusory” if
negligent construction resulting in damage to the insured’s own
work could never be an occurrence.?!

In holding that damage only to nondefective as opposed to
defective work itself would qualify as an occurrence, the court relied
on a distinction between coverage for the two types of work?? it
extracted from the CGL policy’s “logic,” “inherent structure,” and
“implicit distinctions” rather than from any actual, specific pol-
icy language, stating, “The obligation to repair defective work is
neither unexpected nor unforeseen under the terms of the contract
or the CGL policies.”* Yet, the court also acknowledged that, “by
definition, only damage caused by purposeful neglect or knowingly
poor workmanship is foreseeable. ...

Construction professionals will argue that although the obliga-
tion to repair defective work may be neither unexpected nor
unforeseen, the unintentional creation of a defect and any result-
ing property damage, whether to defective or nondefective portions
of the work, is by definition neither expected nor foreseen. Con-
struction professionals also will argue that leading construction
defect coverage decisions and commentators have noted the
importance of applying only express CGL policy exclusions to
restrict coverage for deficient construction, rather than implying
such exclusions or relying on public policy.?® They will argue that
relying on implicit distinctions based on the policy’s structure is
inconsistent with Colorado contract law, serves to rewrite the par-
ties’insurance contract, and renders meaningless other policy pro-
visions that specifically address such coverage distinctions. Insur-
ers will argue that the holding prevents insurers from becoming the
guarantors of their insured’s work quality and prevents insureds
from improperly shifting business risks, such as repair warranties,
to their insurers.

The Tenth Circuit criticized decisions that rested not on the
language of the CGL policies but on public policy or insurance
industry underwriting concerns. For example, the court noted that
its holding did not render a CGL policy a performance bond, and
that “even if the CGL policy does share some characteristics of a
performance bond, that alone is an insufficient reason to ignore the
plain language and intent of the policy.”*’

Construction professionals will argue that despite recognizing
the primacy of the policy language, the court improperly carved
out an implied coverage exception for property damage to defec-
tive work without tying the exception to a specific policy exclusion
or other policy language. They will argue that it is incongruous that
an insured who negligently builds a construction element contain-

ing a hidden and unintended defect, such as in a foundation wall,
as part of the window flashing, in a roof, or otherwise, should be
denied enforcement of its CGL insurer’s promise to “pay those
sums that the insured becomes legally obligated to pay as damages
because of . ... ‘property damage’. . . caused by an ‘occurrence.’. ..
when physical damage occurs to defective work as opposed to non-
defective work if no policy exclusion specifically applies and elimi-
nates coverage for damage to defective work. Insurers will counter
that the Tenth Circuit’s holding balances General Security’s con-
cerns regarding overbroad application of CGL policies with the
actual language of those policies.

Express Exclusions for Damage to Defective Work

Although the Tenth Circuit examined the “your work” exclu-
sion, it alluded to in passing but did not discuss in detail several
other standard CGL policy provisions addressing coverage for
damage to defective work, including the “own property,”“impaired
property,” and “sistership” exclusions.?? The court acknowledged,
however, that these exclusions “effectively eliminate coverage” for
“many . .. business risks, including (in some instances) the cost of
repairing damage to the contractor’s own work.”?

Construction professionals will argue that by these exclusions,
the insurance industry expressly delineated when its policies would
and would not cover damages arising from defective work, includ-
ing property damage to the defective work itself. Insurers will argue
that none of these exclusions deals expressly with the defective/
nondefective property damage distinction drawn by Greystone 1T
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and other courts and, thus, it was proper for the Tenth Circuit to
address this coverage distinction in light of the policy’s structure
and implied intent.

Drafting History and Industry Comment

Although the Greystone IT court declined to apply HB 10-1394,
it examined the drafting history of and insurance industry com-
mentary concerning the 1986 revisions to the Insurance Services
Office’s (ISO) standard CGL policy in construing the policy. Thus,
it considered, although perhaps in dicza, extrinsic evidence as sanc-
tioned by HB 10-1394.3! Still, even when HB 10-1394 is inappli-
cable, Colorado common law provides courts an independent basis
to consider such evidence where the contract at issue contains
words that may have technical or special meaning unique to an
industry, such as the undefined term “accident” in CGL policies.*?

Construction professionals will rely on commentary published
in a 2002 Fire Casualty and Surety (FC&S) bulletin to support
their argument that an “occurrence” includes damage to defective
work itself.33 The bulletin provides as an example of coverage
restored by the subcontractor exception to the your work exclusion
coverage for defective stucco that is peeling and chipping, where
the work was performed by the insured’s subcontractor.3* Insurers
will argue that the parol evidence rule bars resorting to such extrin-
sic evidence, and that the CGL policy’s plain language either
expressly or implicitly bars coverage for property damage to the
insured’s defective work, because such damage is not accidental but
results naturally and directly from defects in the work itself.

The Economic Loss Rule

Finally, the Tenth Circuit referenced a rule of tort (not contract)
law in justifying its ancillary holding, stating that “the logic of
CGL policies require us to conclude that the damage to the homes
is covered, while the damage to the soil-drainage and structural ele-
ments is not,” because “repairing the foundations represents an eco-
nomic loss that does not trigger a duty to defend under the CGL
policies.” It is unclear why the court chose this characterization,
because an inherent construction defect may or may not result in
property damage to the defective construction element itself, and
it is only the occurrence of “property damage”¢ that triggers an
insurer’s duty to defend or to indemnify. A defect, standing alone—
that is, mere economic loss or impairment—without resulting
property damage (including, also, the mere loss of use of property),
simply does not meet the definition of an “occurrence,” which
requires property damage to have occurred. In sum, the economic
loss rule, even when applicable, merely defines the contours of the
insured’s liability to the claimant; the insurance policy, however,
defines the insurer’s liability to its insured.%”

Construction professionals will argue that Colorado’s economic
loss rule does not limit residential property owner claims arising
from defects in and property damage to residential property
caused by construction defects.3 They also will argue that this tort
claim limitation does not turn on whether property damage has
occurred; instead, it turns on whether a tort duty, independent of

any contractual duty, exists between the claimant and the defen-
dant.%
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Further, they will point out that Colorado’s legislature, in its
Construction Defect Action Reform Act, CRS § 13-20-804, dis-
tinguishes between construction defects that result in statutorily
defined “actual damage,” to a home from those that do not only
under very limited circumstances. They will conclude by arguing
that, in light of a CGL insurer’s promise to “pay those sums that
the insured becomes legally obligated to pay as damages because
of ... ‘property damage’. .. caused by an ‘occurrence,”if a construc-
tion professional has a legal obligation to pay such damages, cover-
age is triggered by the occurrence of property damage, and the
insurer is then obligated to establish that a policy exclusion bars
coverage.

Insurers will argue that shoddy construction that results in dam-
age to the defective work itself is not an accident; instead, it is a
failure by the insured to deliver a certain quality of work, and the
consequences of this business risk must be borne by the construc-
tion professional and not shifted to the insurer simply because the
claim is cloaked in terms of negligence. Insurers will rely on the
Fourth Circuit Court of Appeals’ decision in French v. Assurance
Company of America, which Greystone II cited with authority. There,
the court held that the cost of repairing defectively applied syn-
thetic stucco was not covered, but consequential water intrusion
and damage to other parts of the home was.** Construction pro-
fessionals will counter that French properly treated coverage for the
defective synthetic stucco and resulting water intrusion damage
separately and differently because the defective stucco was not
alleged to have sustained property damage.

“Get to” and “Rip and Tear” Expenses

The appellate record in Greystone II did not squarely present
the question of whether the CGL coverage grant includes cover-
age for damages attributable to the cost of “ripping and tearing
out” defective work that has not sustained property damage to “get
to” other work that has sustained property damage. One approach
construction professionals may suggest that Colorado courts take
to answering this question is, first, to apply Greystone II’s holding
that unintended property damage arising from the insured’s work
is a covered occurrence, and second, to apply the policy’s express
exclusions and any exceptions to those exclusions to determine
whether coverage is preserved for some or all such costs. Both
steps may involve disputed factual issues that a jury will need to
decide.

Several courts have addressed the question of whether coverage
for damages awarded for property damage includes coverage for
damages attributable to the cost of ripping and tearing out defec-
tive work that has not sustained property damage to get to other
work that has sustained property damage, regardless of whether the
defective work itself has sustained property damage. These deci-
sions fall into two broad, complementary camps.

One line of cases holds that, as long as the insured’s damages lia-
bility arises from the need to effect repair of covered property dam-
age, all the damages are “sums [the insured] becomes legally obli-
gated to pay as a result of . . . ‘property damage’. . . caused by an
occurrence,” and, thus, are covered.*! These cases hold that the
insurer must indemnify the insured against all damages awarded,
including the cost to repair work that has not sustained property
damage but that must be repaired and/or replaced because it is
damaged to get to and repair covered property damage, unless a
specific policy exclusion applies to limit or eliminate coverage.

These cases generally hold that barring such exclusion, the fact that
undamaged, defective or nondefective work has to be removed and
replaced coincidentally with the repair of covered property dam-
age is not sufficient to limit coverage for the insured’s legal liability
for the resulting damages.

These same decisions do not address whether any extra cost
associated with correcting the defective work—as opposed to the
cost of removing and replacing the defective work with similarly
defective work—is covered, or whether such distinction is even rel-
evant if subcontractors were involved in the work. In some cases,
the extra cost of correcting the defect may be nominal, such as re-
installing impermeable plastic building wrap on a wall or roof in
shingle fashion so that water is directed away from the building
cavities rather than its original “reverse-lapped” orientation that
drew water into the building, causing interior wood members to
swell and rot. In other cases, the cost may comprise a larger por-
tion of the claimant’s damages.

A second line of cases precludes coverage for the cost of ripping
and tearing out the defective work to get to other work if the other
work has not sustained covered property damage.*? These cases
hold that if property damage results oz/y from the performance of
repairs, there is no coverage.

It is unclear whether Greystone II’s ancillary holding that
“Injuries flowing from improper or faulty workmanship constitute
an occurrence so long as the resulting damage is to nondefective
property”® was intended to suggest that coverage might not exist
for some rip and tear and get to damages. Colorado case law will
need to develop and clarify this issue.

Unresolved Issues

Had the federal district court and Tenth Circuit faced disputed
rather than stipulated facts, some of the questions Greystone IT
raises may have been illuminated. Neither a settlement of nor a jury
verdict on the underlying claims likely would have resolved the
question of whether the allegedly inadequate grading/drainage or
the defectively designed foundation caused the foundation to frac-
ture and the homes to break apart, or whether both deficiencies
contributed. Neither settlement nor verdict likely would have set-
tled the question of whether inadequately sized vertical foundation
elements, such as the system’s piers, caused damage to nondefec-
tive portions of the foundation’s horizontal elements, such as its
grade beams. In resolving coverage, these kinds of fact questions
might need to be answered.

Furthermore, repairing the fractured and damaged foundation
would have necessarily required removing the entirety of the soils
adjacent to the foundation, even if only a portion of the grade had
been negligently prepared. Moreover, if only a part of the founda-
tion had failed, stabilization of other portions that had not failed
or were not defective likely would have been necessary. Thus, fact
questions would abound as to whether and how much of any
allegedly defective work would need to be damaged or destroyed
to effect the repair of nondefective work. Unanswered questions
would remain as to what portion, if any, of these get to or rip and
tear expenses could be attributable solely to remedying defects in
the disturbed work, versus those necessary to get to the nondefec-
tive damaged work.* These disparate scenarios, and questions
regarding what portion of the settlement or verdict should be cov-
ered, highlight some of the unanswered questions Greystone IT
raises.
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Conclusion

Greystone II provides guidance to Colorado courts addressing
the question of whether damages arising from a construction pro-
fessional’s or its subcontractor’s negligent construction resulting in
property damage will be afforded coverage under the standard
post-1986 CGL policy. Colorado courts will be asked by construc-
tion professionals and their liability insurers to address the issues
raised by Greystone II'’s distinction between coverage for damage
to an insured’s defective versus nondefective work, and to consider
the question of coverage for “get to” and “rip and tear” expenses
associated with repairing covered property damage embedded in a
structure.
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