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A judgment may or may not affect pending litigation. In order to understand whether there is an impact
and what that impact might be, it is necessary to fully understand the concept of finality of judgment.

Finality of Judgment: Issue
Preclusion, Claim Preclusion, and

Law of the Case

by Diane Vaksdal Smith

Colorado law establishes three interrelated doctrines regarding the
finality of judgment: issue preclusion, claim preclusion, and law of the
case.? Issue preclusion, formerly referred to as collateral estoppel, is a
derivative of the doctrine of claim preclusion, formerly referred to as res
judicata.2 Claim preclusion and law of the case belong to the same family
of principles contemplating the termination of an issue when it arises again
in the same case (for law of the case) or in subsequent, related litigation (for
claim preclusion).3

Though frequently confused, each of these doctrines applies in different
circumstances and requires proof of different elements. This article
examines the purposes and elements of each of these doctrines.
Additionally, it examines selected cases where the doctrines have been

applied or rejected, as well as the reasoning of the decisions.
Issue Preclusion

The doctrine of issue preclusion or collateral estoppel provides that a

court’s final decision on an issue actually litigated and necessarily decided
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in a previous suit is conclusive of that issue in a subsequent suit.4 This
doctrine is “intended to relieve parties of the cost and vexation of multiple
lawsuits, conserve judicial resources, and, by preventing inconsistent
decisions, encourage reliance on adjudication.”s

Issue preclusion is both broader and narrower than claim preclusion—
broader in that it applies to claims for relief different from those litigated in
the first action and narrower in that it applies only to issues actually
litigated.6 Issue preclusion is treated as an affirmative defense that
ordinarily must be pleaded in the answer, as provided in C.R.C.P. 8(c).7
However, in some instances, an affirmative defense asserted for the first
time in a motion for summary judgment will be deemed incorporated into
the answer.8 The burden of establishing the elements of issue preclusion
rests with the party asserting preclusion.®

Although issue preclusion typically is explained in the context of
“adjudication,” an issue decided on a motion for summary judgment can
preclude re-litigation of that issue in a subsequent proceeding.1® Further,
although originally developed in the context of judicial proceedings, issue
preclusion also can apply to preclude re-litigation of issues decided in
arbitration. Moreover, issue preclusion is just as viable in administrative
proceedings and can bind parties to an administrative agency’s findings of
fact and conclusions of law if the agency, while acting in a judicial
capacity, resolved disputed issues of fact and the parties had an adequate
opportunity to litigate those issues.12 However, the application of claim
preclusion can be tempered by the courts’ recognition that “compelling
reasons may exist not to apply collateral estoppel where proceedings are

tailored to promote prompt, inexpensive adjudication of smaller claims.”13

Elements of Issue Preclusion
In Colorado, issue preclusion bars re-litigation of an issue if:
1) the issue precluded is identical to an issue actually determined in the

prior proceeding;
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2) the party against whom estoppel is sought was a party to or was in

privity with a party to the prior proceeding;

3) there was a final judgment on the merits in the prior proceeding; and

4) the party against whom the doctrine is asserted had a full and fair

opportunity to litigate the issues in the prior proceeding.14

Actually Determined: With respect to the first element, the issue to be
precluded must be identical to the issue that was actually determined in the
prior action.1s The Colorado Supreme Court has defined the scope of the
“actually determined” element by looking to whether the issue was
“actually raised and necessarily adjudicated.”6 For an issue to be actually
raised, a party by appropriate pleading must have asserted the issue through
a claim or cause of action against the other party.17 If an issue could have
been raised but was not, issue preclusion is inapplicable.18 Also, the issue
actually raised must have been submitted for determination and then
actually determined by the adjudicatory body.1® An issue is necessarily
adjudicated when a determination on the issue is necessary to a judgment.20

Party or Non-Party in Privity: Issue preclusion can be asserted against
a party or a non-party in privity; issue preclusion cannot be asserted if the
defendant was neither a party nor in privity with a party.21 Privity exists
when there is a substantial identity of interests between a party and a non-
party such that the non-party is virtually represented in litigation.22 At a
minimum, a party seeking to show privity must show that the parties in the
two actions are really and substantially the same in interest.23

In Bennett College, the Colorado Supreme Court had to determine
whether the parties (a trust and a trustee in bankruptcy) were in privity for
purposes of the application of issue preclusion. As explained there, “a privy
1s one who, after rendition of judgment, has acquired an interest in the
subject matter affected by the judgment through or under one of the parties,
as by successor, inheritance, or purchase.”24 There, the bankruptcy trustee
was deemed to be the privy of the debtor, and issue preclusion applied.

Finality: For the purposes of issue preclusion, the concepts of final

judgment and finality of judgment must be distinguished. A final judgment
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ends the proceeding in which it is entered and leaves nothing further to be
done regarding the rights of the parties.25 This is the predicate for an
appellate court to have jurisdiction in most appeals.26é In contrast, finality of
judgment, for purposes of issue preclusion, means that the judgment
resolving the issue must be “‘sufficiently firm’ in the sense that it was not
tentative, the parties had an opportunity to be heard, and there was an
opportunity for review.”27 Thus, a judgment could be final for purposes of
appeal, but finality of judgment could be lacking if the appeal is not
decided.28 Pronouncing a judgment final while it is still pending on appeal
would negate the requirement of finality of judgment.29

Full and Fair Opportunity to Litigate:

The requirement of a “full and fair opportunity to litigate” protects a
party’s due process right to be heard before preclusion will apply.

An inquiry into whether a party received a full and fair opportunity to

litigate an issue must look to whether the initial proceeding was so

inadequate or so narrow in focus as to deprive an individual of his or her

due process rights should application of the doctrine of collateral

estoppel be used to bar relitigation of that issue.30
Factors determinative of this element include: whether the remedies and
procedures in the earlier proceeding are commensurate with those in the
subsequent proceeding,31 and whether the party against whom issue
preclusion is asserted had the same incentive to vigorously defend itself in
the previous action.32 “Incentive to vigorously defend” or the lack thereof
can be shown where a party’s exposure to liability is substantially less at
the earlier proceeding.33 In addition to the amount of potential money
awards, significant variations in exposure can arise from differences in the
finality or permanence of judgments,34 as well as from differences in the
potential duration of orders.35

For example, issue preclusion does not bar litigation of permanent,
total-disability claims for purposes of a Workers” Compensation Act claim,
even after resolution of the issue of temporary total disability benefits.

These two issues are different and the adjudication of temporary disability
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does not bar the adjudication of permanent disability, because the parties do
not have the same motivation in adjudicating these separate, though related,

issues.36

No Review of Underlying Judgment

The doctrine of collateral estoppel is designed to save judicial time and
resources and relieve the burden on litigants of having to litigate claims
more than once. Thus, courts generally do not examine the reasoning of the
court that decided the issue initially.37 To do so would defeat the purpose of

the doctrine.38

Offensive and Defensive Nonmutual Collateral Estoppel

Although previously an element, mutuality no longer is required for the
application of issue preclusion.3® Thus, litigants not originally parties to
litigation can seek to use issue preclusion or collateral estoppel both
offensively (in the case of a plaintiff) or defensively (in the case of a
defendant).

Offensive Nonmutual Collateral Estoppel: Offensive nonmutual
collateral estoppel applies when a plaintiff seeks to preclude a defendant
from relitigating an issue that the defendant previously litigated
unsuccessfully in another action against another party.4¢ Nonmutual
collateral estoppel, in which issue preclusion is asserted by a party not
governed by the initial factual determination, was first applied by the U.S.
Supreme Court in a civil context in Blonder-Tongue v. University
Foundation.#1

In Central Bank Denver, N.A. v. Mehaffy, Rider, Windholz & Wilson,
the Colorado Court of Appeals recognized that the determination of the
applicable statute of limitations as against one party precluded relitigation
of that issue as to another party involved in the same transaction. As the
court explained:

Mutuality is no longer required for collateral estoppel to apply, and a

non-party to a judgment may invoke collateral estoppel to bar
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relitigation of an issue. . . . Collateral estoppel requires only that the

party against whom collateral estoppel is asserted—here, the Bank—

was a party in the initial proceedings.42

Also, when the doctrine of collateral estoppel was:

expanded to include offensive collateral estoppel, its application was

made discretionary with the trial court because it does not promote

judicial economy in the same way as defensive nonmutual collateral

estoppel and because it often will be unfair to defendants.43
Thus, the court asked to apply the principles of offensive collateral estoppel
must exercise its informed discretion and make a fairness determination
based on the facts of the particular case.44

Defensive Nonmutual Collateral Estoppel: Defensive nonmutual
collateral estoppel occurs “when a defendant seeks to bind a plaintiff to a
prior judgment, where the defendant was not a party to the prior
proceedings.”#s A court’s discretion to refuse to apply defensive nonmutual
collateral estoppel is highly circumscribed.4¢ As explained by the Colorado
Court of Appeals, “except in its offensive nonmutual incarnation, collateral
estoppel 1s not a discretionary doctrine ‘in the sense that the tribunal asked
to apply it has a free-swinging, uncanalized discretion to apply it or
not[.]’”47 If the elements of collateral estoppel are shown, the application of

defensive nonmutual collateral estoppel is mandatory.48

Claim Preclusion

Claim preclusion, formerly referred to as res judicata, is an absolute bar
to “relitigation of claims or issues which were or could have been raised in
a prior suit between the same parties.”4® Claim preclusion serves the “vital
interest” of preserving the integrity of the judicial system. “[I]f one matter
could be easily relitigated with inconsistent results, judicial integrity would
be compromised and the value of and respect for court rulings would
seriously be devalued.”s®

The doctrine holds that an existing judgment is conclusive of the rights

of the parties in any subsequent suit on the same claim. It bars re-litigation
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not only of all issues actually decided, but also of all issues that might have
been decided, “if the claims are tied by the same injury.”51

Claim preclusion is an affirmative defense that must be pled or raised at
the trial-court level in an appropriate motion.52 The burden of establishing

the elements of issue preclusion rests with the party asserting preclusion.53

Elements of Claim Preclusion

The elements of claim preclusion are:

1) finality of the first judgment;

2) identity of subject matter;

3) identity of the claims for relief; and

4) identity or privity between the parties to the action.54

Finality of Judgment: Finality of judgment is an essential prerequisite
for the applicability of claim preclusion.55 For example, in S.0.V. v. People
ex rel. M.C., the Colorado Supreme Court rejected S.O.V.’s efforts to apply
claim preclusion to a determination of paternity, because the judgment for
which preclusive effect was sought was not final. In the underlying
proceeding, the state brought an action against S.0O.V., which resulted in a
jury verdict of non-paternity, “notwithstanding evidence of blood test
results indicating a 99.9 percent probability that S.O.V. is M.C.’s father.”s6
M.C. was not a party to the litigation and the court hearing the paternity
action did not appoint a guardian.

After a variety of post-appeal proceedings, an attorney for the child filed
a petition seeking to establish paternity. Father moved to preclude re-
litigation of the issue, based on both issue and claim preclusion. The trial
court found that the petition was barred, but the court of appeals reversed.
The Court of Appeals found that, inter alia, at the time the petition was
filed, the trial court had not concluded the underlying action brought by the
state, because the state had challenged the underlying judgment on the basis
of a jurisdictional defect—that is, the child had not been a party to the
original proceeding. Thus, because the trial court had not entered a final

judgment, neither issue nor claim preclusion applied.57
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Identity of Subject Matter: Although numerous cases list the elements
of claim preclusion, few cases discuss the second element, “identity of
subject matter.” Identity of subject matter can be evaluated by determining
whether the same evidence would be used to prove the claims, even if the
actions are different.58 In Argus Real Estate, Inc. v. E-470 Pub. Highway
Auth., the Colorado Supreme Court considered this element, and concluded
that where the litigation involved the same parcel of real property and the
same agreements concerning the property, identity of subject matter was
established.s®

Identity of the Claims for Relief: In analyzing whether there is an
1dentity of claims, courts do not focus on the specific claim asserted or the
name given to the claim; rather, courts examine the injury for which relief
is requested.s0 In practice, claim preclusion:

bars a litigant from splitting claims into separate actions because once

judgment is entered in an action it “extinguishes the plaintiff’s claim . . .

including all rights of the plaintiff to remedies against the defendant

with respect to all or any part of the transaction, or series of connected
transactions, out of which the action arose.”’é1
Thus, claim preclusion bars litigation “not only of all claims actually
decided, but of all claims that might have been decided if the claims are tied
by the same injury.”62

Identity or Privity of Persons to the Action: Claim preclusion bars
subsequent claims by identical parties based on the same claim for relief
after there has been a final judgment on the merits.63 Identity of parties is
essential to the application of res judicata.64 It requires an identity of
parties or their privies, because it would be “unfair to preclude a party from
litigating an issue merely because he could have litigated it against a
different party.”’es

Privity exists when there is a substantial identity of interests between a
party and a non-party such that the non-party is virtually represented in
litigation.66 At a minimum, privity requires a substantial identity between

the issues in controversy and a showing that the parties in the two actions
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are really and substantially the same in interest.67 Thus, privity exists when
there is both a “substantial identity of interests” and a “working or
functional relationship . . . in which the interests of the non-party are
presented and protected by the party in the litigation.”¢8 For example,
where the subject matter is property, successors in interest to that property
are in privity of estate with the parties to the litigation, and ordinarily are

bound by the judgment.&®

No Review of Underlying Judgment

Claim preclusion almost certainly will apply, even if the underlying
judgment was wrongly decided.70 Additionally, claim preclusion cannot be
avoided simply because a higher court may have clarified an evidentiary
threshold in a legal decision to which the plaintiff was not a party.7t
However, if a correction to a prior legal ruling is based on significant
changes in fundamental constitutional rights, the application of claim
preclusion might be waived.72 Short of an error of constitutional magnitude,

claim preclusion will likely apply.73

Law of the Case

The principles of claim preclusion and issue preclusion have no
applicability to prior rulings in the same pending case.74 Instead, the
doctrine of law of the case applies to analyze the finality of issues within
the same proceeding. When a court issues final rulings in a case, the “law
of the case” doctrine generally requires the court to follow its prior relevant
rulings.7s

The purpose of the doctrine of law of the case is to end litigation
“somewhere” and to facilitate the supervisory powers of appellate courts
over trial courts.76 Depending on the facts and proceedings of the case, the
application of law of the case can be discretionary or mandatory.

The law of the case doctrine is discretionary when a court is asked to
reconsider its own prior rulings.?”? Thus, when a party challenges the

correctness of a prior decision, the court is not bound to follow its prior
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ruling. As long as the matter is still within the court’s jurisdiction, the court
can decline to follow a previous decision that is no longer sound because of
changed conditions of law such that the decision should be reconsidered.78
When a judgment is appealed and remanded, the issues actually presented
to the appellate court, as well as the rulings logically necessary to sustain
those conclusions, constitute the law of the case and its application under
these circumstances is mandatory.7® However, dictum is not the law of the
case and is not controlling precedent.80

The law of the case doctrine does not bind the Supreme Court:

A decision of an intermediate appellate court in a prior appeal remains

subject to review by a higher court even after retrial and a second round

of proceedings in the same case.81
Although the Colorado Supreme Court has not expressly ruled on the issue,
the federal courts, including the U.S. Supreme Court, appear to have
construed Fed.R.Civ.P. 60(b) as an exception to the doctrine of law of the
case and do not require leave of the higher court before vacating a final

judgment in a decided case.82

Conclusion

To determine which doctrine of finality applies to a particular judgment,
it is necessary to accurately determine the facts and stage of proceedings of
the case, and to identify the parties who might or might not be bound by the
decision. When one party seeks to bar another from re-litigating an issue
resolved in prior litigation, the doctrines of issue preclusion and claim
preclusion must be considered. When one party seeks to bind another from
re-litigating the issue in the same proceeding, law of the case must be

considered.
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