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Lead-Based Paint:
Regulation and Liability

by David P. Hersh and James M. Mosley

ead poisoning, primarily as a

result of children eating lead

paint chips, costs society bil-

lions of dollars annually and is
considered by the Centers for Disease
Control as the number one environmen-
tal problem for this nation’s children.!
Lead poisoning at low levels has been
shown to cause lowered intelligence quo-
tients, learning disabilities and behav-
ioral problems in children. This article
discusses the problem of lead poisoning
in the United States and the federal and
state attempts to regulate lead exposure
hazards. The authors proffer some sug-
gestions for counsel advising the land-
lord client.

Background

The lead poisoning problem, although
not yet a major issue in Colorado law, is
alarge and widespread problem, partic-
ularly in the Northeast. It is estimated
that the pre-1980 U.S. housing stock con-
tains more than 3 million tons of lead in
the form of lead-based paint.2 Children
in as many as 3.8 million homes may be
endangered by chipping or peeling lead
paint or excessive amounts of lead-con-
taminated dust in their homes.?
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As a result of the increased awareness
of the hazards of lead-based paint, fed-
eral, state and municipal governments
have significantly increased their regu-
lation of lead over the last twenty-five
years. Title X, passed by Congress in
1992, mandates that at the time of sale
or rental, all owners and landlords must
disclose any known presence of lead-
based paint in pre-1978 homes.* State
governments, particularly states in the
Northeast, have enacted strict laws re-
quiring landlords and property owners
to abate lead hazards once they are dis-
covered. These statutes also hold land-
lords and property owners liable, in some
cases strictly liable, for damages from
their failure to abate lead.

It is likely that the future will bring
increasing regulation and increasing lit-
igation regarding lead poisoning. The
high costs of lead abatement, in combi-
nation with increased awareness of the
hazards of lead exposure, particularly to
children, is likely to drive both enhanced
regulation and increased litigation.

Federal Regulation of Lead

The federal government began its first
efforts to regulate lead-based paint with
the Lead-Based Paint Poisoning Preven-
tion Act of 1971 (“1971 Act”).5 The 1971
Act directed the Secretary of Housing
and Urban Development (“HUD”) to “es-
tablish procedures to eliminate as far as
practicable the hazards of lead based
paint poisoning” in homes administered
by HUD;? prohibited the application of
lead-based paint to kitchen utensils and
any toy or furniture article manufactured
and distributed after January 13, 1971;7
and prohibited the use of lead-based paint

on homes constructed or rehabilitated by
the federal government or with federal
assistance in any form after January 13,
19718

Further regulation of lead-based paint
occurred in 1978 when the Consumer
Product Safety Commission banned the
use of paints that contained in excess of
0.06 percent of its weight in lead.?

Federal legislation addressed the is-
sue of lead-based paint in private hous-
ing for the first time in 1992. The Resi-
dential Lead-Based Paint Hazard Reduc-
tion Act of 1992, more commonly known
as Title X, amended the 1971 Act.!” That
Act imposes the following duties on all
sellers and landlords owning property
built before 1978:

1) provide the purchaser or lessee with
an EPA lead hazard information
pamphlet;

2) disclose to the purchaser or lessee
any known lead-based paint or lead-
based paint hazards and provide
any available lead hazard evalua-
tion report;

3) allow the purchaser ten days, be-
fore becoming obligated under the
contract, to conduct his or her own
lead hazard inspection; and
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4) provide a Lead Warning Statement,
the specific contents to be found at
42 U.S.C. § 48524, along with the
sales contract.!!

Any knowing violation of this section
subjects a person to civil money penal-
ties.!? A knowing violator also is jointly
and severally liable to a purchaser or
lessee for treble damages and can be li-
able for attorney fees and costs as well.13
Real estate agents are responsible for en-
suring that the real estate transactions
they take part in comply with Title X.14

State Regulations

Several states have either adopted
their own lead poisoning prevention acts
or have incorporated the federal Lead-
Based Paint Poisoning Act into their stat-
utes.!> Massachusetts has enacted the
most comprehensive state statutes in this
area.lé It provides a statewide system of
reporting and testing for lead, lead screen-
ing in children, regulation of inspectors
and de-leaders, as well as enforcement
of criminal and civil penalties.

In Massachusetts, when a child under
six years of age resides in a home, the
property owner must remove or contain
the lead hazard.'? If the property owner
does not remove or contain the identi-
fied lead hazard, he or she may be held
strictly liable for damages to children un-
der six if the child’s blood lead level is
above the level defined as “lead poison-
ing” by the Massachusetts Department
of Public Health.!8

Lead Poisoning and
Colorado Law

Colorado currently does not have any
state regulations governing lead or its
use in lead-based products. A survey of
major metropolitan areas and “likely”
municipalities reveals the lack of local
ordinances governing lead-based prod-
ucts. There is no case law in Colorado
dealing with a claim for lead poisoning
against a property owner. This may in
part be due to the relatively new supply
of homes in Colorado, as compared to the
Northeast states.

Case law in other states has demon-
strated that lead-based products regula-
tion is not always necessary in order to
bring a successful action for lead poison-
ing. It would not be surprising to see a
claim for lead poisoning arise in Colora-
doin the near future. Landlords and those
who represent them should be aware of
the case law in other states concerning
lead poisoning claims.

It seems likely that liability for lead
poisoning in Colorado could fall into one
of four general categories: (1) negli-
gence;" (2) breach of contract;2° (3) land-
owner liability under CRS § 13-21-115;%
and (4) liability under the Colorado Con-
sumer Protection Act.?

“Lead poisoning has the
potential to become a major
issue in tort and insurance

litigation in the coming years.”

Advising the Landlord Client

Title X requires the active participa-
tion of landlords in ensuring that poten-
tial purchasers are aware of the possible
dangers of lead poisoning. Accordingly,
several issues should probably be ad-
dressed by attorneys representing a land-
lord in any sale or transaction involving
a home with regard to lead-based paint
liability exposure:

1. In any sale or lease involving an
older home, the landlord’s attorney should
always research not only the federal stat-
utes and regulations, but any applicable
state and local statutes and regulations
as well. Many of these state and local
regulations, such as those in Massachu-
setts, are far more demanding of the
landlord than the federal Title X.

2. Alandlord of older property also may
want to investigate the provisions of his
or her property insurance, and specifi-
cally whether the insurer or the courts
consider lead-paint poisoning as falling
under the “pollution exclusion” of the
policy.2? There have been several cases
in recent years involving this very issue,
with most courts rejecting the expan-
sion of the pollution exclusion.?

An attorney for a landlord also may
wish to discuss the pros and cons of dis-
closing the existence of lead-based paint
in buildings, even if there are no state
and local laws obligating disclosure, par-
ticularly if young children live there.?
The “pros” of disclosure include that such
disclosure: (1) encourages tenants to min-
imize future risks; (2} invokes the doc-
trine of contributory negligence; and (3)
commences the running of any statutes
of limitations. The “cons” of disclosure
include: (1) possible spurious lawsuits
and (2) the possibility that a tenant will
terminate an otherwise viable lease.
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Lead abatement is a possible alterna-
tive, but abatement comes at a price.
HUD estimates the average cost of abate-
ment per unit to be as high as $8,000.%
This cost is relatively low, however, when
compared to the possible award of dam-
ages to a child who has been poisoned by
lead paint found on the landlord’s prop-
erty.

Landlords should be advised to main-
tain lead-based paint surfaces in good
condition and to address problems early
so that problems do not end up costing
the sale or lease of a property.

Conclusion

Laws concerning lead-based products
will probably continue to expand both in
their sheer number as well as in their
scope. Landlords may be well-advised to
inspect their properties for lead-based
paint to determine their potential liabil-
ity.

Attorneys advising their landlord cli-
ents should be aware of all potentially
applicable regulations and tort remedies
in order to ensure compliance and pre-
vention. These attorneys also should
keep up to date with the latest case law
on the issue, as lead poisoning has the
potential to become a major issue in tort
and insurance litigation in the coming
years.
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